
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
U

Q
A

R
D

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
A

)
J
A

M
U

N
IC

IP
A

L
C

O
R

P
O

R
A

T
IO

N
,

)
1,,

C
ornpkiinant,

))
P

C
B

N
o

08-96
v.

)
E

n
fo

rcem
en

t-L
an

d
,
A

i
r
,W

t
)

H
A

M
M

A
N

F
A

R
M

S
,

)
R

espondent.
)

-

N
O

T
IC

E
O

F
F

IL
IN

G
s.

T
O

:
SE

E
P

E
R

S
O

N
S

O
N

A
T

T
A

C
H

E
D

S
E

R
V

IC
E

L
IS

T
a

:

P
L

E
A

S
E

T
A

K
E

N
O

T
iC

E
that

I
have

today
filed

w
ith

the
O

ffice
of

C
lerk

of
the

Illinois

P
ollution

C
ontrol

B
oard,

an
original

and
nine

copies
each

of
C

O
M

P
L

A
IN

A
N

T
’S

R
E

S
P

O
N

S
E

T
O

H
A

M
M

A
N

F
A

R
M

S
’

M
O

T
IO

N
F

O
R

S
U

M
M

A
R

Y
JU

D
G

M
E

N
T

,
a

copy
of

w
hich

is

herew
ith

served
upon

you.

R
espectfully

subm
itted,

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
C

om
plainant.

B
y:

j
1
c
M

d
A

O
ne

of
its

A
ttorneys

D
ated:

January
19.

2012

T
hom

as
G

.
G

ardiner
M

ichelle
M

.
L

aG
rona

G
A

R
D

IN
E

R
K

O
C

H
W

E
IS

B
E

R
G

&
W

R
O

N
A

53
W

Jackson
B

lvd..
Ste.

950
C

hicago,
IL

60604
(312)

362-0000
A

ttv
ID

:
29637

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
[.E

D
P

A
P

E
R



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
iC

E

I.
M

ichelle
M

.
L

aG
rotta,

the
undersigned

certify
that

on
January

19,
2012,

I
have

served
the

attached
C

O
M

P
L

A
IN

A
N

T
’S

R
E

S
P

O
N

S
E

T
O

M
O

T
IO

N
F

O
R

S
U

M
M

A
R

Y
JU

D
G

M
E

N
T

,
upon:

M
r.

John
T.

T
herriault,

A
ssistant

C
lerk

Illinois
P

ollution
C

ontrol
B

oard
100

W
est

R
andolph

S
treet

Jam
es

R
.

T
hom

pson
C

enter.
Suite

11-500
C

hicago.
Illinois

60601-32
18

(via
hand

delivery)

B
radley

P.
H

alloran
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter,
Ste.

11-500
100

W
R

andolph
S

treet
C

hicago.
IL

60601
(via

hand
delivery)

—
4

C
hailes

F
H

elten
-

N
icola

A
.

N
elson

H
inshaw

&
C

ulbertson
‘
.

.

100
Park

A
venue

P.O
.

B
ox

1389
R

ockford,
IL

61105-1389
(via

em
ail

to:
N

N
elson@

Iiinshaw
Iaw

.com
and

C
H

e1
sten

h
in

sh
aw

Iaw
.co

m
,

and
U

.S
.

M
ail)

M
ichelle

M
.

L
aG

rotta



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
)

A
M

U
N

IC
IP

A
L

C
O

R
P

O
R

A
T

IO
N

,
))

C
o

m
p

lain
an

t,
))

P
C

B
N

o.
08-96

v.
)

(E
nforcem

ent-
L

an
d

,
A

ir,
W

ater)

)
H

A
M

M
A

N
F

A
R

M
S

,
)

R
espondent.

)
)

C
O

M
P

L
A

IN
A

N
T

’S
R

E
S

P
O

N
S

E
T

O
H

A
M

M
A

N
F

A
R

M
S

’
M

O
T

IO
N

F
O

R
S

U
M

M
A

R
Y

JU
D

G
M

E
N

T

N
O

W
C

O
M

E
S

C
om

plainant,
U

N
IT

E
D

C
IT

Y
O

F
Y

O
R

K
V

IL
L

E
,

by
and

through
its

attorneys,
G

ardiner
K

och
W

eisberg
&

W
rona,

and
for

its
R

E
S

P
O

N
S

E
T

O
H

A
M

M
A

N
FA

R
M

S’

M
O

T
IO

N
F

O
R

S
U

M
M

A
R

Y
JU

D
G

M
E

N
T

,
it

states
as

follow
s:

I.
IN

T
R

O
D

U
C

T
IO

N

O
n

June
4,

2008,
T

he
U

nited
C

ity
of

Y
orkville

(“Y
orkville”)

filed
a

four-count
com

plaint

against
1-lam

m
an

F
arm

s
(“H

am
m

an”)
alleging

violations
of

the
E

nvironm
ental

P
rotection

A
ct

(“A
ct”).

O
n

or
about

M
ay

7,
2009,

Y
orkville

filed
its

A
m

ended
C

om
plaint.

A
copy

of
the

A
m

ended
C

om
plaint
1

is
attached

hereto
as

E
xhibit

1.
S

im
ilar

to
the

original
com

plaint,

Y
orkville’s

A
m

ended
C

om
plaint

contains
four

counts.
T

hese
counts

are
as

follow
s:

1)
O

pen

D
um

ping
V

iolations;
2)

L
andscape

W
aste

V
iolations;

3)
A

ir
P

ollution
V

iolations;
and

4)
W

ater

P
ollution

V
iolations.

Y
orkville

alleges
that

the
violations

span
from

1993
to

present.
A

fter
the

parties
engaged

in
additional

m
otion

practice
and

w
ritten

d
isco

v
er,

the
parties

engaged
in

settlem
ent

discussions.
H

am
m

an
filed

its
M

otion
for

S
um

m
ary

Judgm
ent

on
or

about
D

ecem
ber

6,
2011.

Y
orkville

notes
that

H
arnrnan

m
ay

have
inadvertently

attached
an

incom
plete

copy
of

its
A

m
ended

C
om

plaint.
Y

orkville
attaches

a
com

plete
copy

for
the

B
oard’s

review
.



O
n

or
about

S
eptem

ber
17,

2008.
the

Illinois
A

ttorney
G

eneral
on

behalf
of

the
People

of

the
State

of
Illinois

(‘S
tate”)

filed
a

com
plaint

again
H

am
m

an
in

the
C

ircuit
C

ourt
of

the

S
ixteenth

Judicial
C

ircuit,
K

endall
C

ounty,
C

ase
N

o.
2008

C
R

0811.
O

n
or

about
M

ay
7,

2009,

the
State

filed
its

F
irst

A
m

ended
C

om
plaint

F
or

Injunctive
R

elief
and

O
ther

C
ivil

P
enalties.

A

copy
of

w
hich

is
attached

hereto
as

E
xhibit

2.
T

he
counts

of
the

State’s
F

irst
A

m
ended

C
om

plaint
are

as
follow

s:
1)

O
pen

D
um

ping;
2)

C
onducting

a
W

aste
S

torage
O

peration
W

ithout

a
D

evelopm
ent

P
erm

it;
3)

C
onducting

a
W

aste
S

torage
O

peration
W

ithout
an

O
perating

Perm
it;

and
4)

F
ailure

to
M

eet
the

A
gronom

ic
R

ates
E

xem
ption.

T
he

State’s
First

A
m

ended
C

om
plaint

notably
does

not
consist

of
any

air
or

w
ater

pollution
violations.

T
he

State’s
allegations

appear

confined
to

2007
to

the
date

of
the

filing
of

the
A

m
ended

C
om

plaint.
O

n
or

about
M

arch
10,

2011,
H

am
m

an
and

the
State

entered
into

a
C

onsent
O

rder
resolving

the
dispute

betw
een

them
.

A
copy

of
the

C
onsent

O
rder

is
attached

hereto
as

E
xhibit

3.

A
fter

the
State

filed
its

C
om

plaint
in

2008,
H

am
m

an
filed

its
M

otion
to

D
ism

iss
C

ounts
I

and
II

as
D

uplicative,
w

hich
w

as
filed

on
N

ovem
ber

17,
2008.

T
hat

m
otion

requested
the

dism
issal

of
C

ounts
I

and
II

on
the

basis
that

it
w

as
duplicative

of
the

S
tate’s

action.
T

hat
m

otion

w
as

fully
briefed.

O
n

A
pril

2,
2009,

the
Illinois

P
ollution

C
ontrol

B
oard

(“B
oard”)

issued
its

order
and

opinion
denying

1-lam
m

an’s
m

otion.
A

copy
of

the
O

rder
is

attached
hereto

as
E

xhibit

4.II.
A

R
G

U
M

E
N

T

A
.

S
tan

d
ard

P
u

rsu
an

t
to

35
IL

L
.

A
D

M
IN

.
C

O
D

E
§

101.516,
“[i]f

the
record,

including
pleadings,

depositions
and

adm
issions

on
file,

together
w

ith
any

affidavits,
show

s
that

there
is

no
genuine

issue
of

m
aterial

fact.
and

that
the

m
oving

party
is

entitled
to

judgm
ent

as
a

m
atter

of
law

,
the



B
oard

w
ill

enter
sum

m
ary

judgm
ent.

T
he

purpose
of

sum
m

ary
judgm

ent
is

to
determ

ine

w
hether

a
genuine

issue
of

m
aterial

fact
exists.

A
dam

s
v.

N
orthern

Illinois
G

as
C

o.,
211

111.
2d

32,
43,

809
N

.E
.2d

1248,
1256

(2004).
In

determ
ining

w
hether

a
genuine

issue
of

m
aterial

fact

exists,
a

court
m

ust
construe

the
pleadings,

depositions,
adm

issions.
and

affidavits
strictly

against

the
m

ovant
and

liberally
in

favor
of

the
opponent.

Id.
W

hile
the

use
of

sum
m

ary
judgm

ent

procedures
is

to
be

encouraged
as

an
aid

in
the

expeditious
disposition

of
a

law
suit.

it
is

a
drastic

m
eans

of
disposing

o
f

litigation.
D

uncan
v.

P
eterson.

359
Ill.

A
pp.3d

1034,
1043,

835
N

.E
.2d

411,
419

(2d
D

ist.
2005).

T
herefore,

it
should

be
allow

ed
only

w
hen

the
right

of
the

m
oving

party
is

clear
and

free
from

doubt.
Id.

T
his

B
oard

cannot
grant

sum
m

ary
judgm

ent
because

genuine
issues

of
m

aterial
fact

exist
and

H
am

m
an

is
not

entitled
to

ju
d
g

m
en

t
as

a
m

atter
of

law
.

B
.

H
am

m
an

F
ails

T
o

E
stablish

Identity
of

C
auses

and
Identity

of
P

arties,
A

nd,
T

hus,
R

es
Ju

d
icata

D
oes

N
ot

A
pply

H
ere.

B
ecause

1—
lam

m
an

cannot
establish

tw
o

of
the

three
requirem

ents
for

the
res

judicata

doctrine
to

apply,
H

am
m

an
is

not
entitled

to
sum

m
ary

judgm
ent.

“A
prior

judgm
ent

m
ay

have

preclusive
effects

in
a

subsequent
action”

under
resjz.idicata.

N
ow

ak
v.

St.
R

ita
H

igh
Sch.,

197

Ill.
2d

381,
389

(2001).
T

he
follow

ing
three

requirem
ents

m
ust

he
satisfied

for
the

doctrine
to

apply:
“(1)

there
w

as
final

judgm
ent

on
the

m
erits

rendered
by

a
court

of
com

petent
jurisdiction,

(2)
there

is
an

identity
of

cause
of

action,
and

(3)
there

is
an

identity
of

parties
or

their
privies.”

Id.
at

390.
M

oreover,
“[rjesju

d
icara

w
ill

not
be

applied
w

here
it

w
ould

be
fundam

entally
unfair

to
do

so.”
Id.

Y
orkville

concedes
that

the
C

onsent
O

rder
is

a
final

judgm
ent

on
the

m
erits;

how
ever,

genuine
issues

of
m

aterial
fact

e
x
i
s
t

a
s

t
o

the
r
e
m

a
i
n

i
n
g

t
w

o
c
o

u
n

t
s
.

A
s

a
result,

H
am

m
an

is
not

entitled
to

sum
m

ar
judgm

ent.

3



1.
H

am
m

an
fails

to
establish

an
identity

of
causes

exists.

A
lthough

Y
orkville’s

A
m

ended
C

om
plaint

and
the

S
tate

s
A

m
ended

C
om

plaint
have

sim
ilarities,

their
causes

of
actions

do
not

consist
of

a
single

group
of

operative
facts.

T
o

establish
an

identity
of

causes
of

action
the

party
asserting

res
judicata

m
ust

establish
an

“identity
of

causes
of

action”
in

the
first

and
second

law
suit.

T
orcasso

v.
S

tandard
O

utdoor

Sales,
Inc.,

157
111.

2d
484,

491
(1993).

“T
he

test
generally

em
ployed

to
determ

ine
the

identity

of
causes

of
action

for
purposes

of
res

judicata
is

w
hether

the
evidence

needed
to

sustain
the

second
action

w
ould

have
sustained

the
first.”

Id.
“If

the
sam

e
facts

are
essential

to
m

aintain

both
proceedings

or
the

sam
e

evidence
is

necessary
to

sustain
the

tw
o,

there
is

identity
betw

een

the
causes

of
action

asserted.”
Id.

T
he

invoking
party

m
ust

establish
the

identity
of

causes
of

action
either

w
ithin

the
existing

record
or

by
extrinsic

evidence.
Id.

H
ere,

H
am

m
an

fails
to

establish
identity

of
causes

of
actions.

H
am

m
an

appears
to

rely
on

tw
o

bits
of

inform
ation

from
the

S
tate’s

A
m

ended
C

om
plaint

and
Y

orkville’s
A

m
ended

C
om

plaint,
nam

ely,
a

reference
to

the
year

of
2007

and
sim

ilar
relief.

H
ow

ever,
the

relief
sought

is
not

relevant
to

the
issue

of
“w

hether
the

evidence
needed

to
sustain

the
second

cause
of

action
w

ould
have

sustained
the

first.”
T

he
relief

sought
in

the
tw

o

com
plaints

is
just

relief
not

factual
allegations

that
w

ould
sustain

a
cause

of
action

and
result

in

identity
of

causes
of

actions.

M
oreover.

H
am

rnans
assertion

that
Y

orkville
and

the
S

tate’s
cases

concern
the

sam
e

tim
efram

e
is

incorrect.
W

hile
Y

orkville
does

allege
violations

occurred
in

2007,
Y

orkville
also

alleges
violations

that
took

place
as

far
back

as
1993.

E
x.

1,
4,10,

11,
12,

36,
48,

50-52,
and

60-65.
T

hus,
Y

orkville’s
cause

of
action

covers
actions

that
took

place
during

approxim
ately

fourteen
years

that
the

State
does

not
even

address.
H

am
m

an
also

m
istakenly

that
C

ount
III

(air4



pollution
violations)

and
C

ount
TV

(w
ater

pollution
violations)

of
Y

orkville’s
A

m
ended

C
om

plaint
should

he
treated

as
an

identity
of

causes.
H

ow
ever,

no
w

here
in

the
State’s

A
m

ended
C

om
plaint

does
the

State
address

odor
allegations

or
w

ater
pollution

allegations.
N

one

of
the

allegations
in

the
S

tate’s
A

m
ended

C
om

plaint
w

ould
sustain

Y
orkville’s

C
ount

III
and

IV
.

H
ere

the
Y

orkville’s
com

plaint
requires

facts
that

are
not

found
w

ithin
the

State’s

C
om

plaint.
A

dditionally,
Y

orkville’s
com

plaint
addresses

a
different

tirnefrarne
than

that
found

w
ithin

the
S

tate’s
allegations.

A
s

result,
an

identity
of

causes
does

not
exist,

and
the

B
oard

m
ust

deny
H

am
m

an’s
m

otion
for

sum
m

ary
judgm

ent.

2.
A

g
en

u
in

e
issue

of
m

aterial
fact

exists
as

to
w

h
eth

er
Y

o
rk

v
ille

and
the

S
tate

are
in

p
riv

itv
.

H
ere,

H
am

m
an’s

m
otion

for
sum

m
ary

judgm
ent

fails
because

a
genuine

issue
o
f

m
aterial

fact
exists

as
to

w
hether

Y
orkville

and
the

State
w

ere
in

privity.
T

he
third

elem
ent

of
res

judicara
is

identity
or

p
riv

it
betw

een
the

parties.
A

therton
v.

C
onn.G

en.
L

ife
Ins.

C
o.,

955

N
.E

.2d
656

(1st
D

ist.
2011).

B
ecause

Y
orkville

w
as

not
a

party
to

the
State’s

litigation,

1-lam
m

an
m

ust
rely

on
privity

betw
een

the
parties.

T
he

issue
of

w
hether

privily
exists

is
generally

a
question

of
fact.

Id.
at

660.
“W

ith
respect

to
the

doctrine
of

resjudicata,
there

is
no

generally

prevailing
definition

of
privity’

w
hich

can
autom

atically
be

applied
to

all
cases;

that

determ
ination

requires
a

careful
exam

ination
into

the
circum

stances
of

each
case.”

Id.
(citing

P
urm

al
v.

R
obert

N
.

W
adington

&
A

ssoc..
354

Ill.
A

pp.
3d

715,
722

(2004)).

T
he

F
irst

D
istrict

A
ppellate

C
ourt

exam
ined

the
issue

of
p
riv

it
in

State
Farm

Fire
&

C
asualty

C
o.

v.
John

J.
R

ickhoff
S

heet
M

etal
C

o..
394

Ill.
A

pp.
3d

548,
559-60

(1S
t

D
ist.

2009).

T
here

it
found

the
R

estatem
ent

(S
econd)

of
Judgm

ents
to

provide
the

m
ost

useful
rationale

for

determ
ining

w
hether

privity
exists.

Id.
at

559.
T

here
are

three
general

categories
of

relationships

that
m

ay
establish

privity:
1)

relationships
that

are
“explicitly

representative;
2)

an
array

of



substantive
legal

relationships,
in

w
hich

one
party

to
the

relationship
is

treated
as

“having
the

capacity
to

bind
the

other
to

a
judgm

ent
in

an
action

to
w

hich
the

latter
is

not
a

party;
and

3)

successors
in

interest
to

property.
Id.

at
559-60.

H
ere,

none
of

those
categories

of
privity

describe
the

circum
stances

betw
een

Y
orkville

and
the

State,
and

1-lam
m

an
does

not
assert

that

Y
orkville

has
one

of
those

described
relationships

w
ith

the
State.

T
he

first
category

deals
w

ith
explicit

representative
relationships,

such
as

trustees
of

an

estate,
an

executor,
guardian,

or
representative

of
a

class.
Id.

at
559.

Y
orkville

and
the

State
did

not
engage

in
any

type
of

explicit
representative

relationship
w

hen
the

State
filed

its
C

om
plaint.

T
he

second
category

also
does

not
characterize

the
relationship

betw
een

Y
orkville

and
the

State.

E
xam

ples
of

the
second

category
are:

co-obligors,
parties

w
ho

are
vicariously

liable
for

each

other,
bailees

and
bailors,

assignees
and

assignors.
Id.

at
560.

Y
orkville

and
the

State
did

not

have
any

such
type

of
substantive

legal
relationship.

F
inally,

Y
orkville

is
not

a
successor

in

interest
to

property,
and

thus,
these

circum
stances

do
not

fit
the

third
category.

H
am

m
an

asserts
that

the
Y

orkville
and

the
State

are
in

privity
because

“m
utuality

of

interest.”
Y

et,
1-lam

m
an

fails
to

establish
the

basis
for

its
assertion

that
the

legal
interests

that

Y
orkville

and
the

State
are

seeking
to

represent
are

“the
public’s

interest
in

m
aintaining

environm
ental

standards
and

seeing
that

the
environm

ental
law

s
are

follow
ed.”

H
am

m
an

attaches
no

affidavit
nor

cites
any

case
law

,
statutory

authority,
or

other
evidence

that
w

ould

purport
to

establish
the

S
tate’s

and
Y

orkville’s
interests

in
the

cases
involving

H
am

m
an.

W
hile

som
e

overlap
m

ay
exist

betw
een

Y
orkville’s

and
the

S
tate’s

interests,
their

legal
interests

are
not

identical.
Y

orkville’s
interest

in
this

litigation
concerns

not
only

environm
ental

protections
but

also
the

protection
its

citizens’
interests.

A
s

illustrated
in

the
P

urpose
of

the
Illinois

E
nvironm

ental
P

rotection
A

gency
(“A

gency”),
the

A
gency’s

interests
do

not
include

the6



prom
otion

of
the

interests
of

Y
orkville’s

citizens.
See

P
urpose

of
the

Illinois
E

P
A

attached

hereto
as

E
xhibit

5.
H

am
m

an
relies

on
P

eople
v.

P
rogressive

L
and

D
evelopers,

151
111.

2d
285

(1992)
to

argue
that

the
State

m
ay

adequately
represent

a
m

unicipality’s
interests.

Y
et,

the

circum
stances

of
P

rogressive
L

and
D

evelopers
is

distinguishable
from

the
facts

here.
T

here
the

court
looked

at
w

hether
the

private
entity

adequately
represented

the
interests

of
the

State,
w

hich

w
ere

clearly
delineated

and
identified

as
the

sam
e

as
the

private
entity’s,

to
w

it:
arguing

that

certain
assets

of
the

defendant
w

ere
held

in
constructive

trust.
Id.

at
296.

H
ere,

the
interests

of

the
State

and
Y

orkville
are

not
so

clearly
identified

and
aligned,

and
thus,

P
rogressive

L
and

D
evelopers

does
not

apply.

A
dditionally,

H
am

m
an’s

reliance
on

docum
ents

from
Y

orkville’s
discovery

response
2

is

m
isplaced.

T
hose

docum
ents

are
not

representative
of

Y
orkville’s

discovery
response,

w
hich

includes
hundreds

of
other

docum
ents

and
sixteen

com
pact

discs
of

inform
ation.

A
lthough

Y
orkville

and
the

A
gency

shared
som

e
inform

ation
and

had
som

e
m

e
e
tin

g
s
,

Y
orkville

did
not

w
ork

in
tandem

w
ith

the
A

gency.
N

ot
all

of
the

inform
ation

that
Y

orkville
relied

upon
in

developing
its

C
om

plaint
w

as
inform

ation
exchanged

betw
een

the
A

gency
and

Y
orkville.

M
uch

of
the

inform
ation

cam
e

from
Y

orkville’s
citizens,

w
ho

w
ere

concerned
about

how
H

am
m

an
had

im
pacted

their
lives.

A
s

a
result,

these
docum

ents
fail

to
establish

privity
betw

een
Y

orkville
and

the
State.H

ere,
Y

orkville
has

established
evidence

dem
onstrating

the
State’s

interests
and

Y
orkville’s

interests
are

not
identical.

Y
orkville

also
asserts

a
lack

of
privity

in
the

State’s

litigation.
O

n
the

other
hand,

H
am

m
an

asserts
that

the
S

tate’s
and

Y
orkville’s

interests
are

2
W

hile
unclear,

it
appears

that
H

am
m

an
is

attem
pting

to
a
sse

the
veracity

of
the

inform
ation

contained
in

these
docum

ents
through

Y
orkville’s

A
ffidavit

P
ursuant

to
R

ule
214,

w
hich

H
am

m
an

attaches
as

E
xhibit

D
to

its
M

otion
for

S
um

m
ary

Judgm
ent.

H
ow

ever,
it

should
be

noted
that

the
A

ffidavit
only

speaks
to

the
com

pleteness
of

Y
orkville’s

production
in

response
to

H
am

m
an’s

discovery
requests.

T
he

A
ffidavit

does
not

assert
the

correctness
or

veracity
of

the
inform

ation
contained

in
any

of
the

docum
ents

responsive
produced

in
response

to
those

requests.7



identical,
and

that
they

are
in

p
ri

ity.
T

hus,
a

genuine
issue

o
f

m
aterial

fact
exists

as
to

w
hether

Y
orkville

and
the

S
tate

are
in

privity,
and

the
B

oard
caim

ot
grant

sum
m

ary
ju

d
g
m

en
t.

C
.

T
he

B
oard

P
reviously

R
uled

T
h

at
Y

o
rk

v
ille

5s
C

ause
O

f
A

ction
Is

N
ot

D
uplicative

O
f

T
he

S
tate’s.

1-lam
m

an’s
second

argum
ent

is
identical

to
the

argum
ent

that
it

m
ade

in
its

M
otion

to

D
ism

iss
C

ounts
I

and
II

as
D

uplicative,
w

hich
w

as
filed

on
or

about
N

ovem
ber

17,
2008.

A
s

Y
orkville

m
aintained

in
its

response,
w

hich
w

as
filed

on
or

about
D

ecem
ber

1,
2008,

these

actions
are

not
duplicative.

T
he

B
oard

has
ruled

previously
that

the
actions

are
not

duplicative.

E
x.

4.
pp.

4-6.
H

am
m

an
should

be
estopped

from
raising

this
issue

again
and

attem
pting

to

relitigate
a

m
atter

that
the

B
oard

already
has

decided.

III.
C

O
N

C
L

U
S

IO
N

B
ecause

1-lam
m

an
cannot

establish
identity

of
causes

of
actions

and
identity

of
parties,

H
am

m
an

fails
to

m
eet

its
burden

in
establishing

the
requirem

ents
for

res
ju

d
icala.

M
oreover,

a

genuine
issue

of
m

aterial
fact

exists
as

to
w

hether
the

State
and

Y
orkville

are
in

privity.

T
herefore,

the
B

oard
m

ust
deny

H
am

m
an’s

M
otion

for
S

um
m

ary
Judgm

ent.

R
espectfully

subm
itted,

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

13y:
i
/

//‘

O
ne

of
Its

A
ttorneys

D
ated:

January
19,

2012

T
hom

as
G

.
G

ardiner
M

ichelle
M

.
L

aG
rotta

G
ardiner

K
och

W
eisherg

&
W

rona
53

W
Jackson

B
lvd.,

Ste.
950

C
hicago,

IL
60604

(31
2)

362-0000
L

aw
F

irm
ID

:
29637

8



i
r

L
’

C
L

E
R

K
’S

O
FFIC

E
B

E
F

O
R

E
T

H
E

IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
MAY

97
299q

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
A

)
M

U
N

IC
IP

A
L

C
O

R
P

O
R

A
T

IO
N

,
)

P
0
1
S

P
etitioner,

))
P

C
B

N
o.

08-96
v.

)
E

n
fo

rcem
en

t-L
an

d
,

A
ir,

W
ater

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

and
)

IIA
M

M
A

N
F

A
R

M
S

,
)

R
espondents.

)

N
O

T
IC

E
O

F
F

IL
IN

G

T
O

:
S

E
E

P
E

R
S

O
N

S
O

N
A

T
T

A
C

H
E

D
S

E
R

V
IC

E
L

IS
T

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

I
have

today
filed

w
ith

the
O

ffice
of

C
lerk

of
the

Illinois

P
ollution

C
ontrol

B
oard,

an
original

and
nine

copies
each

of
A

M
E

N
D

E
D

C
O

M
P

L
A

IN
T

,

copies
of

w
hich

are
herew

H
h

served
upon

you.

R
espectfully

subm
itted,

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
P

etitioner,

B
y

:i
/
/
V

O
ne

of
its

A
ttorneys

D
ated:

M
ay

7,
2009

T
hom

as
G

.
G

ardiner
M

ichelle
M

.
L

aG
rotta

G
A

R
D

IN
E

R
K

O
C

H
&

W
E

IS
B

E
R

G
53

W
Jackson

B
lvd.,

Ste.
950

C
hicago,

IL
60604

(312)
362-0000

A
tt

ID
:

29637

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
L

E
D

P
A

P
E

R



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,
M

ichelle
M

.
L

aG
rotta,

the
undersigned

certify
that

on
M

ay
7,

2009,
I

have
served

the
attached

A
M

E
N

D
E

D
C

O
M

P
L

A
IN

T
,

upon:

M
r.

John
T

.
T

herriault,
A

ssistant
C

lerk
Illinois

P
ollution

C
ontrol

B
oard

I00
W

est
R

andolph
S

treet
Jam

es
R

.
T

hom
pson

C
enter,

Suite
11-500

C
hicago.

Illinois
60601-3218

(via
hand

d
e
liv

c
r)

B
radley

P.
H

alloran
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter,
Ste.

11-500
100

W
R

andolph
S

treet
C

hicago,
IL

60601
(via

hand
d

e
Iiv

e
’)

C
harles

F.
H

elsten
N

icola
A

.
N

elson
H

inshaw
&

C
ulbertson

100
Park

A
venue

P.O
.

B
ox

1389
R

ockford,
IL

61105-1389
(via

em
ail

to:
N

N
elso

n
,h

in
sh

aw
iaw

.co
m

an
d

C
lleisten

@
h
in

sh
aw

law
.co

m
,

an
d

U
.S

.
M

ail)

i&
-M

ichelle
M

.
L

aG
rotta



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

cLER’cs
O

F
F

lC

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
A

)
O

2009
M

U
N

IC
iP

A
L

C
O

R
P

O
R

A
T

IO
N

,
)

STA
TE

O
F

JLU
N

Q
1S

C
o
m

p
lain

an
t,

)
Pollution

C
ontrol

B
oard

)
P

C
B

N
o.

08-96
v.

))
(E

n
fo

rcem
en

t-L
an

d
,

A
ir,

W
ater)

H
A

M
M

A
N

F
A

R
M

S
,

)
R

espondents.

A
M

E
N

D
E

D
C

O
M

P
L

A
IN

T

N
O

W
C

O
M

E
S

the
C

om
plainant.

T_TN
JTED

C
IT

Y
O

F
Y

Q
R

K
V

IL
I

P.,
by

it.s
attorneys,

G
A

R
D

IN
E

R
K

O
C

H
&

W
E

IS
B

E
R

G
,

pursuant
to

S
ection

3
1(d)

of
the

illinois
E

nvironm
ental

P
rotection

A
ct

(415
IL

C
S

5/31(d)),
and

35111.
A

dm
in,

C
ode

§
103,200,

and
for

its
A

m
ended

C
om

plaint
against

H
A

M
M

A
N

F
A

R
M

S
,

states
as

follow
s:

G
E

N
E

R
A

L
A

L
L

E
G

A
T

IO
N

S

1.
C

om
plainant,

IJN
IT

E
D

C
IT

Y
O

F
Y

O
R

K
V

IL
L

E
,

(hereinafter
referred

to
as

“Y
orkville”)

is
an

Ilhnois
m

unicipal
corporation

in
K

endall
C

ounty,
Illinois.

2.
A

t
all

tim
es

relevant,
H

A
M

M
A

N
F

A
R

M
S

(hereinafter
referred

to
as

“H
A

M
M

A
N

”)
is

a
farm

,
located

on
approxim

ately
tw

enty-tw
o

hundred
acres

of
land

in
K

endall

C
oubty.3.

O
n

this
land,

H
A

M
M

A
N

grow
s

crops
of

soybeans,
w

heat
and

corn.

4.
S

tarting
in

or
around

1993,
H

A
M

M
A

N
registered

w
ith

the
Illinois

E
nvironm

ental

P
rotection

A
gency

(“A
gency”)

as
an

O
n-S

ite
C

om
post

L
andscape

W
aste

C
om

post
F

acility

(hereinafter
referred

to
as

“C
om

post
F

acility”)
pursuant

to
section

21
(q

)(3
)

of
the

illinois

E
nvironm

ental
P

rotection
A

ct
(hereinafter

referred
to

as
“A

ct”).



5.
A

s
part

of
H

A
M

M
A

N
’S

farm
ing

operations,
H

A
M

M
A

N
receives

landscape

w
aste

from
offsite.

H
A

M
M

A
N

grinds
the

landscape
w

aste
in

a
tub

grinder.
1-IA

M
M

A
N

then

applies
the

landscape
w

aste
to

farm
fields.

6.
S

om
etim

e
in

or
around

1992
to

1993,
H

A
M

M
A

N
applied

to
the

A
gency

for

perm
ission

to
apply

landscape
w

aste
at

rates
greater

than
the

agronom
ic

rate
of

tw
enty

(20)
tons

per
acre

per
year.

T
he

A
gency

denied
H

am
m

an’s
request.

7,
Since

registering
w

ith
the

A
gency

as
a

C
om

post
F

acility,
H

A
M

M
A

N
has

com
pleted

and
filed

annual
reports

as
required

under
35

Illinois
A

dm
inistrative

C
ode

§830.1
06(b)(2),

8.
H

A
M

M
A

N
certified

that
it

received
landscape

w
aste

in
the

am
ounts

of
1
5
7

,3
9

cubic
yards,

174,630
cubic

yards,
266,441

cubic
yards,

192,532
cubic

yards,
and

222,239
cubic

yards
for

the
years

2002,
2003,

2004,
2005,

and
2006,

respectively.

9.
A

pplication
of

landscape
w

aste
at

agronom
ic

rates
results

in
application

m
easurem

ents
of

three
quarter

of
an

inch.
A

pplication
m

easurem
ents

of
greater

th
an

three

quarters
of

an
inch

signify
that

landscape
w

aste
is

being
applied

at
rates

greater
than

the

agronom
ic

rate.

10.
Since

registering
as

a
C

om
post

F
acility,

H
A

M
M

A
N

has
applied

landscape
w

aste

at
rates

resulting
in

application
m

easurem
ents

greater
than

three
quarters

o
f

one
inch.

11.
O

n
several

occasions
since

registering
as

a
C

om
post

F
acility,

A
gency

inspectors

have
found

litter
m

ixed
w

ith
the

landscape
w

aste
in

H
A

M
M

A
N

’s
fields.

12,
S

ince
H

A
M

M
A

N
began

the
application

o
f

landscape
w

aste
to

its
fields,

the

A
gency

has
received

com
plaints

o
f

strong
and

offensive
odors

around
H

A
M

M
A

N
.



13.
O

n
O

ctober
17,

2007,
A

gency
inspectors,

G
ino

B
runi

and
M

ark
R

etzlaff,

conducted
an

inspection
of

H
A

M
M

A
N

.
D

uring
the

inspection,
the

inspectors
observed

the

follow
ing:

a.
T

he
application

rate
w

as
tv

o
and

one
half

inches
to

three
inches

thick
using

a

ruler;

b.
N

um
erous

flies
w

ere
at

the
field

w
here

landscape
w

aste
had

been
applied;

and

c.
G

eneral
refuse

w
as

in
the

landscape
w

aste.

14.
O

n
N

ovem
ber

15,
2007,

the
A

gency
issued

H
A

M
M

A
N

a
violation

notice.
T

he

notice
cited

the
follow

ing
violations:

a.
S

ection
21(a)

of
the

A
ct:

H
A

M
M

A
N

openly
dum

ped
landscape

w
aste

and

general
refuse.

H
A

M
M

A
N

did
not

apply
landscape

w
aste

at
agronom

ic
rates.

b.
S

ection
2

1(d)
of

the
A

ct:
H

A
M

M
A

N
openly

dum
ped

landscape
w

aste
and

general
refuse.

H
A

M
M

A
N

did
not

apply
landscape

w
aste

at
agronom

ic
rates.

H
A

M
M

A
N

conducted
the

aforem
entioned

activities
w

ithout
a

perm
it

issued

by
the

A
gency.

c.
S

ection
21(p)

of
the

A
ct:

H
A

M
M

A
N

openly
dum

ped
litter,

and
litter

w
as

com
m

ingled
w

ith
the

landscape
w

aste.

d.
35111.

A
dm

in.
C

ode
§807.201:

H
A

M
M

A
N

openly
dum

ped
landscape

w
aste

and
general

refuse.
H

A
M

M
A

N
did

not
apply

landscape
w

aste
at

agronom
ic

rates.
1-IA

M
M

A
N

conducted
the

aforem
entioned

activities
w

ithout
a

developm
ental

perm
it

granted
by

the
A

g
en

cy

e.
35111.

A
dm

in.
C

ode
§807.202:

H
A

M
M

A
N

openly
dum

ped
landscape

w
aste

and
general

refuse.
H

A
M

M
A

N
did

not
apply

landscape
w

aste
at

agronom
ic3



rates.
H

A
M

M
A

N
conducted

the
aforem

entioned
activities

w
ithout

a

developm
ental

perm
it

granted
by

the
A

gency.

15.
T

he
violation

notice
specified

“suggested
resolutions.”

T
hese

included
the

follow
ing:

a.
Im

m
ediately

cease
all

open
dum

ping;

b.
Im

m
ediately

rem
ove

all
litter/general

refuse
from

incom
ing

loads
of

landscape

w
aste

prior
to

placing
into

the
tub

grinder.
A

second
screening

of
the

landscape
w

aste
m

ust
be

conducted
prior

to
being

applied
to

the
farm

fields.
If

necessary,
a

third
screening

m
ust

be
conducted

prior
to

the
landscape

w
aste

being
tilled

into
the

field;

c.
Im

m
ediately

apply
landscape

w
aste

at
agronom

ic
rates

(three
quarters

of
one

inch
in

thickness).
D

aily
w

ritten
agronom

ic
rate

calculations
m

ust
be

m
aintained

for
three

years;
and

d.
Im

m
ediately

calculate,
on

a
daily

basis,
the

percentage
of

non-landscape

w
aste.

T
hese

calculations
m

ust
be

m
aintained

for
three

years.

16.
F

ollow
ing

the
violation

notice,
a

violation
notice

m
eeting

w
as

held
at

the

A
gency’s

D
es

P
laines

office.
A

t
the

m
eeting,

D
O

N
A

L
D

J.
H

A
M

M
A

N
adm

itted
that

H
A

M
M

A
N

w
as

applying
landscape

w
aste

at
a

rate
greater

than
tw

enty
(20)

tons
per

acre
per

year.

17.
O

n
M

arch
5,

2008,
the

A
gency

rejected
H

A
M

M
A

N
’s

C
om

pliance
C

om
m

itm
ent

A
greem

ent
on

the
follow

ing
bases:

a.
H

A
M

M
A

N
failed

to
agree

to
apply

landscape
w

aste
at

agronornic
rates

(tw
enty

(20)
tons

per
acre

per
year);

and

4



b.
H

A
M

M
A

N
failed

to
calculate

on
a

daily
basis

the
percentage

of
non-

landscape
w

aste.

18.
O

n
A

pril
10,

2008,
H

A
M

M
A

N
filed

a
request

for
perm

ission
to

apply
landscape

w
aste

at
rates

greater
than

the
agronom

ic
rate

of
tw

enty
(20)

tons
per

acre
per

year.
H

A
M

M
A

N

included
w

ith
its

application
the

follow
ing

docum
ents:

(1)
L

and
A

pplication
Plan;

(2)
U

S
D

A

Soil
C

onser\
alion

S
ervice

Soil
S

urvey;
(3)

C
hem

ical
A

n
ay

sis
of

S
oil/C

om
post;

(4)
C

alculations

regarding
N

itrogen
D

em
and

and
E

xpected
N

itrogen
and

P
otassium

L
oading;

and
(5)

O
pinion

of

D
r.

R
azvi.

19.
T

he
C

hem
ical

A
nalysis

of
S

oil/C
om

post
included

four
(4)

soil
sam

ples
and

one

(1)
sam

ple
o
f

leaves
w

ith
m

ixed
forage.

M
idw

est
L

aboratories,
w

ho
perform

ed
the

tests,

received
the

four
soil

sam
ples

conducted
the

analyses
on

D
ecem

ber
7,

2007.
M

idw
est

L
aboratories’

report
did

not
identify

the
location

from
w

here
the

sam
ples

w
ere

taken.
M

idw
est

L
aboratories,

Inc.
received

the
sam

ple
of

leaves
w

ith
m

ixed
forage

on
D

ecem
ber

5,
2007.

20.
T

he
Illinois

A
gronom

y
H

andbook
recom

m
ends

using
a

sam
pling

o
f

one

com
posite

from
each

tw
o

and
one

half
(2

‘)
acre

areas
w

hen
conducting

soil
test

analysis.
M

r.

G
ary

C
im

a,
an

expert
in

landscape
w

aste
application

and
form

er
A

gency
investigator,

recom
m

ends
using

a
sam

pling
of

tw
o

tests
from

each
one

acre
area.

21.
O

n
A

pril
16,

2008,
H

A
M

M
A

N
filed

a
supplem

ental
application.

22.
O

n
M

ay
1,

2008,
the

A
gency

approved
H

A
M

M
A

N
’s

request
to

raise
the

agronornic
rate.

C
O

U
N

T
I

O
P

E
N

D
U

M
P

IN
G

V
IO

L
A

T
IO

N
S

23.
S

ection
21

of
the

A
ct,

415
IL

C
S

5/21(2008),
provides

in
pertinent

part
as

follow
s:

“N
o

person
shall:



(a)
C

ause
or

allow
the

open
dum

ping
of

any
w

aste.

(d)
C

onduct
any

w
aste-storage,

w
aste

treatm
ent,

or
w

aste-
disposal

operation:

(1)
w

ithout
a

perm
it

granted
by

the
A

gency
or

in
violation

of
any

conditions
im

posed
by

such
p
erm

it...

(2)
in

v
io

latio
n

o
f

any
rcg

u
latio

n
s

or
stan

d
ard

s
adopted

by
th

e
B

oard
u
n
d
er

this
A

ct;...

(e)
D

isp
o
se,

treat,
sto

re,
or

ab
an

d
o
n

any
w

aste,
or

transport
any

w
aste

to
this

State
for

disposal,
treatm

ent
storage

or
abandonm

ent,
except

at
a

site
or

facility
w

hich
m

eets
the

requirem
ents

o
f

this
A

ct
and

of
regulations

and
standards

thereunder.

(p)
In

violation
of

subdivision
(a)

of
this

S
ection,

cause
or

allow
the

open
dum

ping
of

any
w

aste
in

a
m

anner
w

hich
results

in
any

o
f

the
follow

ing
occurrences

at
the

dum
p

site:

(I)
litter;...

24.
S

ection
3.185

of
the

A
ct,

415
IL

C
S

5/3.185
(2008),

provides:

‘“D
isposal’

m
eans

the
discharge,

deposit,
injection,

dum
ping,

spilling,
leaking

or
placing

of
any

w
aste

or
hazardous

w
aste

into
or

on
any

land
or

w
ater

or
into

any
w

ell
so

that
such

w
aste

or
hazardous

w
aste

or
any

constituent
thereof

m
ay

enter
the

environm
ent

or
be

em
itted

into
the

air
or

discharged
into

any
w

aters,
including

ground
w

aters.”

25.
S

ection
3.230

of
the

A
ct,

415
IL

C
S

5/3.230
(2008),

provides
in

pertinent
part:

“H
ousehold

w
aste’

m
eans

any
solid

w
aste

(including
garbage,

trash,
and

sanitary
w

aste
in

septic
tanks)

derived
from

households...
‘

Q
i
,
-
,
-
,

)7
fl

A
,-.t

A
l

TI
(‘Q

)7
fl

(‘IflflQ
T

,
,

o
..c

in
.
.
.

.
,

i
.
.
.

U
,,

“L
andscape

w
aste”

m
eans

all
accum

ulations
of

grass
or

shrubbery
cuttings,

leaves,
tree

lim
bs

and
other

m
aterials

accum
ulated

as
the

result
of

the
care

of
law

ns,
shrubbery,

vines
and

trees.”
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27.
S

ection
3.305

of
the

A
ct,

415
1L

C
S

5/3.305
(2008),

provides:

“‘O
pen

dum
ping’

m
eans

the
consolidation

of
refuse

from
one

or
m

ore
sources

at
a

disixsal
site

that
does

not
fulfill

the
requirem

ents
of

a
sanitary

landfill.”

28.
Section

3.385
of

the
A

ct,
415

IL
C

S
5/3.385

(2008),
provides:

“‘R
efuse’

m
eans

w
aste.”

29.
Section

3.445
of

the
A

ct,
415

IL
C

S
5/3.445

(2008),
provides;

“‘S
anitary

landfill’
m

eans
a

facility
perm

itted
by

the
A

gency
for

the
disposal

of
w

aste
on

land
m

eeting
the

requirem
ents

of
the

R
esource

C
onservation

and
R

ecovery
A

ct,
P

.L
.

94-580,
and

regulations
thereunder,

and
w

ithout
creating

nuisances
or

hazards
to

public
health

or
safety,

by
confining

the
refuse

to
the

sm
allest

practical
volum

e
and

covering
it

w
ith

a
layer

o
f

earth
at

the
conclusion

of
each

day’s
operation,

or
by

such
other

m
ethods

and
intervals

as
the

B
oard

m
ay

provide
by

regulation.”

30.
S

ection
3.470

o
f

the
A

ct,
415

IL
C

S
5/3.470

(2008),
provides:

“S
o
lid

w
aste’

m
eans

w
aste.”

31.
S

ection
3.480

o
f

the
A

ct,
415

IL
C

S
5/3.480

(2008).
provides:

“‘S
torage’

m
eans

the
containm

ent
of

w
aste,

either
on

a
tem

porary
basis

or
for

a
period

of
years,

in
such

a
m

anner
as

not
to

constitute
disposal

.
“

32.
S

ection
3.535

of
the

A
ct.

415
IL

C
S

5/3.535
(2008),

provides
in

pertinent
part:

‘“W
aste’

m
eans

any
garbage...or

other
discarded

m
aterial,

including
solid,

liquid,
sem

i-solid
or

contained
gaseous

m
aterial

resulting
from

industrial,
com

m
ercial,

m
ining

and
agricultural

operations,
and

from
com

m
unity

activities...”

33.
S

ection
3.540

o
f

the
A

ct,
415

IL
C

S
5/3.540

(2008),
provides:

“‘W
aste

disposal
site’

is
a

site
on

w
hich

solid
w

aste
is

d
isp

o
sed

”

34.
O

n
O

ctober
23,

2007
the

A
gency

inspected
H

A
M

M
A

N
and

found
refuse

m
ixed

in

w
ith

the
iandscape

w
aste.

7



35.
G

arbage
and

refuse
m

ixed
w

ith
the

landscape
w

aste
constitutes

w
aste

under

section
3.5

35
of

the
A

ct.
415

IL
C

S
5/535.

36.
O

n
several

occasions
since

H
A

M
M

A
\

began
applying

landscape
w

aste,
garbage

has
been

m
ixed

w
ith

the
landscape

w
aste

on
H

A
M

M
A

N
fields.

37.
In

allow
ing

the
garbage

to
be

disposed
of

and
rem

ain
on

H
A

M
M

A
N

fields.

H
A

M
M

A
N

allow
ed

“open
dum

ping”
for

purposes
of415

IL
C

S
5/21(a).

3
In

allow
ing

the
garbage

to
he

disposed
of

and
rem

ain
on

H
A

M
M

A
N

fields.

H
A

M
M

A
N

conducted
w

aste-storage
and

w
aste-disposal

operations.
for

purposes
of

41
5

IL
C

S

5/21(d)(I)
and

(2),w
ithout

a
perm

it
and

in
violation

of
the

A
ct

and
regulations.

39.
In

allow
ing

the
garbage

to
be

disposed
of

and
rem

ain
on

H
A

M
M

A
N

fields.

H
A

M
M

A
N

becam
e

a
w

aste
disposal

site
for

purposes
of

415
IL

C
S

5
/2

1
(e

).A
t

the
tim

e
that

H
A

M
M

A
N

allow
ed

garbage
to

rem
ain

on
H

A
M

M
A

N
fields,

H
A

M
M

A
N

w
as

not
perm

itted
for

the
disposal

of
w

aste,
and

thus
does

not
m

eet
the

requirem
ents

of
the

A
ct

or
the

regulations
for

purposes
o

f4
)5

IL
C

S
5/21(e).

40.
In

allow
ing

the
garbage

to
be

disposed
o
f

and
rem

ain
on

H
A

M
M

A
N

fields,

H
A

M
M

A
N

allow
ed

“open
dum

ping”
o
f

litter
for

purposes
o
f4

1
5

IL
C

S
5/21(p)(l).

4!.
H

A
M

M
A

N
’s

failure
to

rem
ove

the
w

aste
is

harm
ful

to
the

environm
ent

and
to

the

health
and

w
elfare

of
the

people
living

and
w

orking
near

1-IA
M

M
A

N
.

42.
B

ecause
o
f

the
aforem

entioned
reasons,

H
A

M
M

A
N

has
violated

sections
21(a),

21(d)(l)
and

(2),
2

1(e),
and

2
1

(p
)(I)

o
f

the
A

ct.

P
R

A
Y

E
R

F
O

R
R

E
L

IE
F

W
H

E
R

E
F

O
R

E
,

C
om

plainant,
IJN

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
respectfully

requests

that
the

B
oard

enter
an

order
against

the
R

espondent:

8



A
.

A
uthorizing

a
hearing

in
this

m
atter

at
w

hich
tim

e
the

R
espondent

w
ill

be

required
to

answ
er

the
allegations

herein;

B.
F

inding
that

the
R

espondent
has

violated
the

A
ct

and
regulations

as

alleged
herein;

C.
O

rdering
the

R
espondent

to
cease

and
desist

from
any

further
violations

of

the
A

ct
and

associated
regulations:

D
O

rdering
the

R
espondent

to
pay

a
civil

penalty
of

$50,000
for

each
such

violation,
pursuant

to
Section

42(a)
of

the
Illinois

E
nvironm

ental

P
rotection

A
ct,

415
IL

C
S

5/42(a);

E.
O

rdering
the

R
espondent

to
pay

an
additional

civil
penalty

of
$10,000

for

each
day

during
w

hich
each

such
violation

continued,
pursuant

to
Section

42(a)
of

the
Illinois

E
nvironm

ental
Protection

A
ct,

415
IL

C
S

5/42(a);
and

F.
G

ranting
such

other
relief

as
the

B
oard

m
ay

deem
appropriate.

C
O

U
N

T
II

L
A

N
D

S
C

A
P

E
W

A
S

T
E

V
IO

L
A

T
IO

N
S

43.
Section

21
of

the
A

ct,
415

IL
C

S
5/21(2008),

provides
in

pertinent
part

as
follow

s:

“N
o

person
shall:...

(q)
C

onduct
a

landscape
w

aste
com

posting
operation

w
ithout

an
A

gencY
perm

it,
provided,

how
ever,

that
no

perm
it

shall
he

required
for

any
person:...

(2)
applying

landscape
w

aste
or

com
posted

landscape
w

aste
at

agronom
ic

rates;
or

(3)
operating

a
landscape

w
aste

com
posting

facility
on

a
farm

,
if

the
facility

m
eets

all
of

the
follow

ing
criteria:(A

)
the

com
posting

facility
is

operated
by

the
farm

er
on

property
on

w
hich

the

9



com
posting

m
aterial

is
utilized,

and
the

com
posting

facility
constitutes

no
m

ore
than

2%
of

the
property’s

total
acreage.

(C
)

all
com

post
generated

by
the

com
posting

facility
is

applied
at

agronom
ic

rates
and

used
as

m
ulch,

fertilizer
or

soil
conditioner

on
land

actually
farm

ed...

(D
)

the
ow

ner
or

operator,
by.

January
1

of
each

year
thereafter,

(i)
registers

the
site

w
ith

the
A

gency,
(ii)

reports
to

the
A

gency
on

the
o

lu
rn

e
of

cornposting
m

aterial
received

and
used

at
the

site,
(iii)

certifies
to

the
A

gency
that

the
site

com
plies

w
ith

the
requirem

ents
set

forth
in

subparagraphs
(A

),
(B

)
and

(C
)

of
this

paragraph
(
q

)
(

3)
,

and
(iv)

certifies
to

the
A

gency
that

all
com

posting
m

aterial
w

as
placed

m
ore

than
200

feet
from

the
nearest

potable
w

ater
supply

w
ell,

w
as

placed
outside

the
boundary

of
the

10-year
floodplain

or
on

a
part

of
the

site
that

is
floodproofed,

w
as

placed
at

least
1/4

m
ile

from
the

nearest
residence

(other
than

a
residence

located
on

the
sam

e
property

as
the

facility)
and

there
are

not
m

ore
than

10
occupied

non-farm
residences

w
ithin

1/2
m

ile
of

the
boundaries

of
the

site
on

the
date

of
application,

and
w

as
placed

m
ore

than
5

feet
above

the
w

ater
table.

For
the

purposes
of

this
subsection

(q),
‘agronom

ic
rates’

m
eans

the
application

of
not

m
ore

than
20

tons
per

acre
per

year,
except

that
the

A
gency

m
ay

allow
a

higher
rate

for
individual

sites
w

here
the

ow
ner

or
operator

has
dem

onstrated
to

the
A

gency
that

the
sites

soil
characteristics

or
crop

needs
require

a
higher

rate.”

44.
S

ection
3.270

of
the

A
ct,

415
IL

C
S

5/3.270
(2008),

provides:

“L
andscape

w
aste’

m
eans

all
accum

ulations
of

grass
or

shrubbery
cuttings,

leaves,
tree

lim
bs

and
other

m
aterials

accum
ulated

as
the

result
of

the
care

o
f

law
ns,

shrubbery,
vines

and
trees.”



45.
S

ection
830.102

of
the

Illinois
A

dm
inistrative

C
ode

T
itle

3
5
.

ILL.
A

D
c
.

C
O

D
E

T
T

.
35,

§830.102.
provides

in
pertinent

part:

“E
xcept

as
stated

in
this

S
ection,

the
definition

of
each

w
ord

or
term

used
in

this
Part,

35111.
A

dm
.

C
ode

831
and

35111.
A

dm
.

C
ode

832
shall

be
the

sam
e

as
that

applied
to

the
sam

e
w

ord
or

term
in

the
E

nvironm
ental

P
rotection

A
ct,

‘A
gronom

ic
R

ates’
m

eans
the

application
of

not
m

ore
than

20
tons

per
acre

per
year,

except
that

the
A

gency
m

ay
allow

a
higher

rate
for

individual
sites

w
here

the
ow

ner
or

operator
has

dem
onstrated

to
the

A
gency

that
the

site’s
soil

characteristics
or

crop
needs

require
a

higher
rate.

(S
ection

21(q)
of

the
A

ct.)...

‘C
om

post’
m

eans
the

hum
us-like

product
of

the
process

o
f

com
posting

w
aste,

w
hich

m
ay

be
used

as
a

soil
conditioner.

(S
ection

3.70
of

the
A

ct.)

‘C
om

posting’
m

eans
the

biological
treatm

ent
process

by
w

hich
m

icroorganism
s

decom
pose

the
organic

fraction
of

the
w

aste,
producing

com
post.

(S
ection

3.70
of

the
A

ct.)
L

and
application

is
not

com
posting....

‘L
and

application’
m

eans
the

spreading
of

w
aste,

at
an

agronornic
rate,

as
a

soil
am

endm
ent

to
im

prove
soil

structure
and

crop
productivity....

‘L
andscape

w
aste

com
post

facility’
m

eans
an

entire
landscape

w
aste

com
posting

operation,
w

ith
th

e
exception

of
a

garden
com

post
operation....

‘O
n-farm

landscape
w

aste
com

post
facility’

m
eans

a
landscape

com
post

facility
w

hich
satisfies

all
o
f

the
criteria

set
forth

in
S

ection
830.106.

46.
S

ection
832.109

of
the

H
linois

A
dm

inistrative
C

ode
T

itle
35,

IL
L

.
A

m
%

ii.
C

O
D

E

U
T.

35,
§832.109,

provides:

“T
he

issuance
and

possession
of

a
perm

it
shall

not
constitute

a
defense

to
a

violation
of

the
A

ct
or

any
B

oard
regulations,

except
for

the
developm

ent
and

operation
of

a
facility

w
ithout

a
perm

it.”

11



47.
L

andscape
w

aste
constitutes

w
aste

under
section

3.535
of

the
A

ct.
415

IL
C

S

5/535.

48.
S

ince
H

A
M

M
A

N
began

applying
landscape

w
aste.

H
A

M
M

A
N

has
applied

landscape
w

aste
at

rates
greater

than
the

agronom
ic

rate
of

tw
enty

(20)
tons

per
acre

per
year.

49.
In

applying
landscape

w
aste

at
rates

greater
than

the
agronom

ic
rate

of
tw

enty

(20)
tons

per
acre

per
year,

H
A

M
M

A
N

allow
ed

o
p

en
dum

ping”
for

purposes
of

415
IL

C
S

5
/2

1
.50.

In
applying

landscape
w

aste
at

rates
greater

than
the

agronom
ic

rate
of

tw
enty

(20)
tons

per
acre

per
year,

H
A

M
M

A
N

conducted
w

aste-storage
and

w
aste-disposal

operations,

for
purposes

of
415

IL
C

S
5/21(d)(1)

and
(2),w

ithout
a

perm
it

and
in

violation
of

the
A

ct
and

regulations.

5
1.

In
applying

landscape
w

aste
at

rates
greater

than
the

agronom
ic

rate
o

f
tw

enty

(20)
tons

per
acre

per
year,

H
A

M
M

A
N

becam
e

a
w

aste
disposal

site
for

purposes
o
f

41
5

IL
C

S

5/21
(e).

H
A

M
M

A
N

w
as

not
perm

itted
for

the
disposal

of
w

aste,
and

thus
does

not
m

eet
the

requirem
ents

of
the

A
ct

or
the

regulations
for

purposes
o

f
41

5
IL

C
S

5/21(e).

52.
In

applying
landscape

w
aste

at
rates

greater
than

the
agronom

ic
rate

o
f

tw
enty

(20)
tons

per
acre

per
year,

R
A

M
M

A
N

does
not

m
eet

the
perm

it
exem

ptions
found

in
Sections

21(q)(2)
and

(3)
of

the
A

ct.
In

applying
landscape

w
aste

at
rates

greater
than

the
agronom

ic
rate

of
tw

enty
(20)

tons
per

acre
per

year,
w

ithout
a

perm
it,

H
A

M
M

A
N

violated
section

2
1(q)

o
f

the

act.

53.
B

ecause
o

f
the

aforem
entioned

reasons,
H

A
M

M
A

N
has

violated
sections

21(a),

2I(d)(1)
and

(2),
21(e),

and
21(q).

P
R

A
Y

E
R

F
O

R
R

E
L

IE
F



W
H

E
R

E
F

O
R

E
,

C
om

plainant,
U

1’ffTED
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
respectfully

requests

that
the

B
oard

enter
an

order
against

the
R

espondent,

A
.

A
uthorizing

a
hearing

in
this

m
atter

at
w

hich
tim

e
the

R
espondent

w
ill

be

required
to

answ
er

the
allegations

herein;

B
.

F
inding

that
the

R
espondent

has
violated

the
A

ct
and

regulations
as

alleged
herein;

C
.

O
rdering

the
R

espondent
In

cease
and

desist
from

any
further

violations
of

the
A

ct
and

associated
regulations;

D
.

O
rdering

the
R

espondent
to

pay
a

civil
penalty

o
f

550,000
for

each
such

violation,
pursuant

to
S

ection
42(a)

o
f

the
Illinois

E
nvironm

ental

P
rotection

A
ct,

415
IL

C
S

5/42(a);

E.
O

rdering
the

R
espondent

to
pay

an
additional

civil
penalty

of
510,000

for

each
day

during
w

hich
each

such
vioiation

continued,
pursuant

to
S

ection

42(a)
o

f
the

Illinois
E

nvironm
ental

P
rotection

A
ct,

415
IL

C
S

5/42(a);
and

F.
G

ranting
such

other
relief

as
the

B
oard

m
ay

deem
appropriate.

C
O

U
N

T
III

A
IR

P
O

L
L

U
T

IO
N

V
IO

L
A

T
IO

N
S

54.
S

ection
9

o
f

the
A

ct,4
1
5

IL
C

S
5/9

(2008)
provides

in
pertinent

part:

“
o

person
shall:

(a)
C

ause
or

threaten
or

allow
the

discharge
or

em
ission

of
any

contam
inant

into
the

environm
ent

in
any

S
tate

so
as

to
cause

or
tend

to
cause

air
pollution

in
Illinois,

either
alone

or
in

com
bination

w
ith

contam
inants

from
other

sources,
or

so
as

to
violate

regulations
or

standards
adopted

by
the

B
oard

under
this

A
ct..

55.
S

ection
3.115

of
the

A
ct,

415
IL

C
S

5/3.115(2008),
provides

13



“
A

ir
pollution’

is
the

presence
in

the
atm

osphere
o
f

one
or

m
ore

contam
inants

in
sufficient

quantities
and

of
such

characteristics
and

duration
as

to
be

injurious
to

hum
an,

plant,
or

anim
al

life,
to

health,
or

to
property,

or
to

unreasonably
interfere

w
ith

the
enjoym

ent
of

life
or

p
ro

p
erty

”

56.
S

ection
3.165

o
f

the
A

ct,4
1

5
IL

C
S

5/3.165
(2008),

provides:

‘“C
ontam

inant’
is

any
solid,

liquid,
or

gaseous
m

atter,
any

odor,
or

any
form

ofenergy,
from

w
hatever

source.”

57,
U

nder
S

ection
3.165

of
the

A
ct,

the
odor

that
is

em
itted

from
H

A
M

M
A

N
’s

application
of

landscape
w

aste
is

a
contam

inant.

58.
U

nder
S

ection
3.115

o
f

the
A

ct,
the

release
of

the
odor,

a
contam

inant,
is

air

pollution
that

unreasonably
interferes

w
ith

the
enjoym

ent
o

f
life

or
property.

T
his

odor

unreasonab]y
interferes

w
ith

Y
orkville’s

residents’
use

and
enjoym

ent
o
f

life
and

property.

59.
S

pecifically,
the

odor
caused

by
H

am
m

an
F

arm
s

has
substantially

interfered
w

ith

the
Y

orkville
residents’

rights
to

public
health

and
com

fort
and

to
the

quiet
use

and
enjoym

ent
of

their
land,

in
the

follow
ing

w
ays:

a.
It

forces
Y

o
rk

ille
residents

to
rem

ain
indoors;

b.
lt

prevents
Y

orkville
residents

from
opening

w
indow

s
to

cool
their

hom
es

and

causes
them

to
use

air
conditioning

instead;

c.
It

precludes
Y

orkville
residents

from
entertaining

guests
outdoors;

d.
It

precludes
Y

orkville
residents

from
using

the
outdoor

portions
of

their

property,
including

decks
attached

to
their

hom
es;

e.
It

prevents
‘Y

orkville
childrenfrom

playing
outdoors;

and

f.
H

occasionally
causes

nausea
in

the
people

w
ho

sm
ell

the
odor.

60.
Joann

G
ilbert,

\vho
resides

at
8730

Fast
H

ighpoint
R

oad,
Y

orkville,
Illin

o
is,

first

noticed
the

odor
caused

by
H

arnm
an

F
arm

s
during

the
sum

m
er

o
f

1994.
M

s.
G

ilbert
found

the



odor
so

offensive
that

she
called

em
ergency

services
because

she
thought

the
odor

resulted
from

an
accident.

A
lthough

police
officers

cam
e

out
to

investigate
the

odor,
M

s.
G

ilbert
did

not
learn

the
source

of
the

sm
ell

until
several

w
eeks

later.

a.
From

994
until

2006,
M

s.
G

ilbert
noticed

the
odor

a
several

tim
es

per
m

onth

from
M

ay
until

O
ctober.

b.
A

s
a

result
o
f

the
odor,

M
s.

G
ilbert

began
to

use
air

conditioning
instead

of

leaving
the

w
indow

s
of

her
hom

e
open

c.
In

M
ay

2008,
M

s.
G

ilbert
noted

the
odor

on
at

least
three

occasions.
M

s.

G
ilbert

noted
the

odor
again

on
at

least
four

occasions
in

June
2008

(O
n

o
r

about,
June

18th,
19th,

20th,
and

30th)
and

once
in

July
2008

(on
or

about,

July
3

1
s
t),

d.
O

n
those

occasions,
M

s.
G

iibert
inform

ed
the

Illinois
E

nvironm
ental

Protection
A

gency.

61.
D

iane
Pobol,

a
form

er
Y

orkville
resident,

resided
on

property
surrounded

by

H
am

m
an

Farm
s

from
early

2006
until

fall
of

2008.

a.
M

s.
Pobol

noticed
the

odor
for

the
first

tim
e

in
spring

2006.
W

hen
M

s.
Pobol

first
noticed

the
odor,

she
thought

that
there

w
as

a
problem

w
ith

the
septic

tank
on

her
property.

M
s.

Pobol
later

learned
that

that
the

odor
carrie

from

H
am

m
an

F
arm

s.

b.
M

s.
P

obol’s
hom

e
did

not
have

air
conditioning,

and
she

w
as

forced
to

leave

w
indow

s
open

despite
the

sm
ell.

A
s

a
result

of
the

odor,
M

s.
P

obol’s
eyes

w
ere

often
irritated

and
continually

teared.

15



c.
P

rior
to

m
oving

into
her

hom
e,

M
s.

Pobol
had

entered
negotiations

to
rent

one

of
the

barns
on

the
property.

T
he

rental
m

oney
w

as
intended

to
help

subsidize

the
m

ortgage
paym

ents.
F

ollow
ing

the
potential

renters’
visit

to
the

property

in
M

ay
2006,

the
potential

renters
refused

to
enter

the
lease

due
to

the
odor

em
anating

from
H

am
m

an
Farm

s.
M

s.
Pobol

w
as

never
able

to
find

a
renter

for

the
barn.

d.
M

s.
Pobol

tried
to

sell
the

property
in

2006.
T

he
odor.

alnng
w

ith
the

garbage

and
flies

lying
in

and
around

the
fields

of
1—

lam
m

an
Farm

s,
drove

aw
ay

potential
buyers.

M
s.

Pobol
w

as
unable

to
sell

the
hom

e.

62.
T

odd
M

illiron,
w

ho
has

resided
at

61
C

otsw
old

D
rive,

Y
orkville.

Illinois
since

in

or
around

S
eptem

ber
1 996,

noticed
the

odor
im

m
ediately

upon
m

oving
into

his
hom

e.

a.
M

r.
M

illiron
noticed

the
odor

on
an

ongoing
basis

from
m

idM
ay

until
early

O
ctober

of
each

year
from

1996
until

the
fall

of
2007.

A
lthough

M
r.

M
illiron

constantly
noted

the
odor,

the
odor

at
tim

es
becam

e
especially

intense
w

hen

the
w

ind
blew

in
the

direction
of

his
hom

e.

b.
B

ecause
of

the
ongoing

odor,
M

r.
M

illiron
w

as
forced

to
use

air
conditioning

rather
than

leaving
w

indow
s

open.
T

his
caused

M
r.

M
illiron

to
feel

like
a

prisoner
in

his
ow

n
hom

e,
unable

to
open

the
w

indow
s

and
get

fresh
air,

or

enioy
the

exterior
of

his
property.

63.
R

obert
and

L
ynn

S
m

ith,
w

ho
have

resided
at

9122
L

isbon
R

oad,
Y

orkville,

Illinois
since

in
or

around
1965,

noticed
the

odor
w

ithin
the

last
ten

years.

16



a.
T

he
S

m
iths

notice
the

odor
on

a
daily

basis
from

A
pril

to
N

ovem
ber;

how
ever,

they
note

that
the

odor
can

be
particularly

bad
w

hen
the

w
ind

directs

the
odor

tow
ard

their
hom

e.

b.
T

he
S

m
iths

describe
the

odor
as

a
sour

sm
ell

that
is

w
orse

than
typical

farm

sm
ells.

c.
T

he
S

m
ith

s
held

fam
ily

reu
n
io

n
s

on
their

property
arrnuallv

over
the

last
three

years.
E

ach
year,

ap
p
ro

x
im

ately
tw

o
thirds

o
f

th
eir

guests
le

early
due

o
the

odor.

d.
T

he
S

m
ith

s
find

that
they

are
unable

to
enjoy

o
u
td

o
o

r
activ

ities
o

n
their

p
ro

p
erty

and
are

unable
to

leave
th

eir
w

in
d
o
w

s
open

w
hen

they
o
th

erw
ise

w
o
u
ld

.

64,
L

arry
A

lex
,

w
ho

has
resided

at
2108

B
ern

ad
ette

L
ane,

Y
orkville,

Illin
o
is

for
the

last
tw

o
years,

has
noticed

the
odor

since
m

oving
into

his
hom

e.

a.
M

r.
A

lex
finds

the
intensity

of
the

odor
is

dependent
upon

the
w

ind
direction.

b.
M

r.
A

lex
finds

the
odor

particularly
strong

about
tw

o
to

three
tim

es
per

m
onth

during
the

m
onths

of
A

pril
through

N
ovem

ber.

c.
T

he
odor

has
negatively

affected
M

r.
A

lex’s
outdoor

activities.

65.
W

illiam
F

ow
ler,

w
ho

has
resided

at
8577

W
H

ighpoint
R

oad,
Y

orkville,
illinois

since
1998,

has
noticed

the
odor

every
sum

m
er

since
m

oving
into

his
hom

e.

a.
M

r.
F

ow
ler

finds
the

odor
present

from
A

pril
to

O
ctober

or
N

ovem
ber.

h.
M

r.
F

ow
ler

finds
the

odor
to

have
a

fow
l,

m
oldy

grass
sm

ell
that

is
n

o
t

typical

of
farm

s.

c.
M

r.
F

ow
ler

is
unable

to
enjoy

outdoor
activities

on
his

property.

17



d.
M

r.
Fow

ler
flnds

the
odor

em
barrassing

w
hen

he
has

guests
at

his
hom

e
and

is

com
pelled

to
explain

the
odor.

66.
In

applying
the

landscape
w

aste,
H

A
M

M
A

N
is

allow
ing

the
discharge

of

contam
inant

into
the

environm
ent

so
as

to
cause

air
pollution

under
section

9(a)
of

the
A

ct.

67.
B

ecause
of

the
aforem

entioned
reasons,

H
A

M
M

A
N

has
violated

section
9(a)

of

the
A

ct.

P
R

A
Y

E
R

F
O

R
R

E
L

IE
F

W
H

E
R

E
F

O
R

E
,

C
om

plainant.
IJN

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
respectfully

requests

that
the

B
oard

enter
an

order
against

the
R

espondent,

A
.

Finding
that

the
R

espondent
has

violated
the

A
ct

and
regulations

as

alleged
herein;

B.
O

rdering
the

R
espondent

to
cease

and
desist

from
any

further
violations

of

the
A

ct
and

associated
regulations;

C.
O

rdering
the

R
espondent

to
pay

a
civil

penalty
of

$50,000
for

each
such

violation,
pursuant

to
Section

42(a)
o
f

the
Illinois

E
nvironm

ental

P
rotection

A
ct,

415
IL

C
S

5,42(a);

D
.

O
rdering

the
R

espondent
to

pay
an

additional
civil

penalty
of

$10,000
for

each
day

during
w

hich
each

such
violation

continued,
pursuant

to
Section

42(a)
of the

Illinois
E

nvironm
ental

P
rotection

A
ct,

415
IL

C
S

5/42(a);
and

E.
A

uthorizing
a

hearing
in

this
m

atter
at

w
hich

tim
e

the
R

espondent
w

ill
be

required
to

answ
er

the
aliegations

herein;

F.
G

ranting
such

other
relief

as
the

B
oard

m
ay

deem
appropriate.

18



C
O

U
N

T
IV

W
A

T
E

R
P

O
L

L
U

T
IO

N
V

IO
L

A
T

IO
N

S

68.
S

ection
12

of the
A

ct,
415

IL
C

S
5!12

(2008),
provides

in
pertinent

part:

“N
o

person
shall:

(a)
C

ause
or

threaten
or

allow
the

discharge
of

any
contam

inants
into

the
environm

ent
in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution
in

Illinois,
either

alone
or

in
com

bination
w

ith
m

atter
from

other
sources,

or
so

as
to

violate
regulations

or
standards

adopted
by

the
P

ollution
C

ontrol
B

oard
under

this
A

ct.,

(d)
D

eposit
any

contam
inants

upon
the

land
in

such
place

and
m

anner
so

as
to

create
a

w
ater

pollution
hazard.”

69.
Section

3
1

6
5

of
the

A
ct,

415
IL

C
S

5/3.165
(2008),

provides:

‘‘C
ontam

inant’
is

any
solid,

liquid,
or

gaseous
m

atter,
any

odor,
or

any
form

o
f

energy,
from

w
hatever

source.”

70.
Section

3.545
o
f

the
A

ct,
415

IL
C

S
5/3.545

(2008),
provides:

“‘W
ater

pollution’
is

such
alteration

of
the

physical,
therm

al,
chem

ical,
biological

or
radioactive

properties
of

any
w

aters
of

the
S

tate,
or

such
discharge

of
any

contam
inant

into
an

y
w

aters
of

the
S

tate,
as

w
ill

or
is

likely
to

create
a

nuisance
or

render
such

w
aters

harm
ful

or
detrim

ental
or

injurious
to

public
health,

safety
or

w
elfare,

or
to

dom
estic,

com
m

ercial,
industrial,

agricultural,
recreational,

or
other

legitim
ate

uses,
or

to
livestock,

w
ild

anim
als,

birds,
fish,

or
other

aquatic
life.”

71.
Section

3.550
of

the
A

ct,
415

IL
C

S
5/3.550

(2008),
provides:

“‘W
aters’

m
eans

all
accum

ulations
of

w
ater,

surface
and

underground,
natural,

and
artificial,

public
and

private,
or

parts
thereof,

w
hich

are
w

holly
or

partially
w

ithin,
flow

through,
or

border
upon

this
S

tate.”

72.
U

nder
S

ection
3.165

of
the

A
ct,

the
landscape

w
aste

that
H

A
M

M
A

N
is

applying

is
a

contam
inant.
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73.
L

nder
S

ection
3.545

of
the

A
ct,

H
A

M
M

A
N

’s
application

o
f

landscape
w

aste
is

w
ater

pollution
in

that
the

landscape
w

aste
is

a
contam

inant
w

hich
is

being
discharged

into

ground
w

ater.

74.
In

applying
the

landscape
w

aste,
H

A
M

M
A

N
is

allow
ing

the
discharge

of

contam
inant

into
the

environm
ent

so
as

to
cause

or
tend

to
cause

w
ater

pollution
under

section

12(a)
of

the
A

ct.

75.
In

applying
the

landscape
w

aste,
H

A
M

M
A

N
is

allow
ing

the
deposit

of

contam
inants

so
as

to
create

a
w

ater
pollution

hazard
under

section
12(d)

o
f

the
A

ct.

76.
B

ecause
o

f
the

aforem
entioned

reasons,
H

A
M

M
A

N
has

violated
sections

12(a)

and
12(d)

o
f

the
A

ct.

P
R

A
Y

E
R

F
O

R
R

E
L

IE
F

W
H

E
R

E
F

O
R

E
,

C
om

plainant,
IJN

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
respectfully

requests

that
the

B
oard

enter
an

order
against

the
R

espondent,

A
.

A
uthorizing

a
hearing

in
this

m
atter

at
w

hich
tim

e
the

R
espondent

w
ill

be

required
to

answ
er

the
allegations

herein;

B.
F

inding
that

the
R

espondent
has

violated
the

A
ct

and
regulations

as

alleged
herein;

C.
O

rdering
the

R
espondent

to
cease

and
desist

from
any

further
violations

of

the
A

ct
and

associated
regulations;

D
.

O
rdering

the
R

espondent
to

pay
a

civil
penalty

of
S

50,000
for

each
such

v
o
latjo

n
,

pursuant
to

S
ection

42(a)
of

the
Illinois

E
nvironm

ental

P
rotection

A
ct,

415
IL

C
S

5/42(a);

20



E.
O

rdering
the

R
espondent

to
pay

an
additional

civil
penalty

of
$10,000

for

each
day

during
w

hich
each

such
violation

continued,
pursuant

to
S

ection

42(a)
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct,
415

IL
C

S
5/42(a);

and

F.
G

ranting
such

other
relief

as
the

B
oard

m
ay

deem
appropriate.

R
espectfully

subm
itted,

U
1’JITED

C
IT

Y
O

F
Y

O
R

K
V

IL
L

E
,

C
om

plainant,

B
y:

//
O

ne
of

its
A

ttorneys
D

ated:
M

ay
7,

2009

T
hom

as
G

.
G

ardiner
K

enneth
M

.
B

attle
M

ichelle
M

.
L

aG
rotta

G
ardiner

K
och

&
W

eisberg
53

W
Jackson

B
lvd.,

Ste.
950

C
hicago,

IL
60604

(312)
362-0000
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E
lectro

n
ic

F
iling

-
R

eceiv
ed

,
C

lerk’s
O

ffice,
1
2

/0
6
/2

0
1
1

IN
T

H
E

C
IR

C
U

IT
C

O
U

R
T

O
F

T
H

E
S

IX
T

E
E

N
T

H
JU

D
IC

IA
L

C
IR

C
U

IT
K

E
N

D
A

L
L

C
O

U
N

T
Y

,
IL

L
IN

O
IS

PE
O

PL
E

O
F

TH
E

ST
A

T
E

O
F

IL
L

IN
O

IS
,

)
e

rd.
L

iSA
M

A
D

IG
A

N
,

A
ttorney

G
enera)

of the
Siaie

of
iiL

nos,
)

L.’.
O

.
r
’

)
.
.
,
•

k
I
.’

,,,,,

P
Iintiff,

))
N

o,
2008-C

H
-081

I
)

D
O

N
1-IA

M
M

A
N

FA
R?’vlS

LLC
,

an
Illinois

)
hnited

liabiiity
cornpny,

)

D
efendant,

)

FIR
ST

A
M

E
N

D
E

D
C

O
M

P
L

A
IN

T
F

O
R

IN
fU

N
C

T
JV

E
R

E
L

IE
F

A
N

D
O

T
H

E
R

C
T

V
IL

P
E

N
A

L
T

IE
S

The
PE

O
PL

E
O

F
T

H
E

ST
A

T
E

O
F

ILLTN
O

1S,
cx

rci,
L

ISA
M

A
D

1O
A

N
,

A
ttorney

G
eneral

ofthe
State

ofIllinois,
on

her
ow

n
m

otion
n

d
atthe

ru
e
s
t

of
the

IL
L

IN
O

IS

E
N

V
IR

O
N

M
E

N
T

A
L

P
R

O
T

E
C

T
iO

N
A

G
E

N
C

Y
,

com
plains

ofthe
D

efendant.
D

O
N

R
A

M
M

A
N

FA
R

M
S

L
L

C
,

a
lim

ited
liability

com
pany,

as
follow

s

C
O

U
1
T

J

O
P

E
N

_D
U

M
P

IN
G

This
C

oont
1

is
brougia

on
behalf

of
rho

People
of

the
State

of
Illinois,

c:
PCI.

L
isa

M
aci;on,

the
A

ttor:ev
G

ne’aJ
of

rho
State

of
i1

in
o
s,

on
her

ow
n

m
onor

and
al

te.
recuesi

of

the
Iloncos

E
nvron.m

eniai
P

ro
tectio

n
A

gency,
(“Iih

n
o

is
E

PA
”),

p
u

rsu
a
m

i
to

S
ections

42(d)
and

(e)
cL

th
A

nt,
415

[L
O

S
5/42(d)

and
(e)

(2006),
and

an
acO

on
to

restra1n
ongoing

‘o
la

1
io

n
s

o
f

the
A

ct
and

fo
civil

e
n
a
J
1
e
s

E
X

H
IB

IT



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk

’s
O

ffice,
1
2
/0

6
/2

0
1
1

2.
11e

Il2eoir
E

PA
Ic

an
agenc

d
the

State
of

:liinof’
created

h\
the

).Jlirjo:s

G
eneral

A
ssem

bly
in

Secu
on

4
ofthe

A
ct,

415
1LC

S
5/4

(2006),
arid

charged
O

iier
o

’o
.

w
ith

the

duty
of

e
n
fo

rc
in

the
A

ct.

3.
O

n
inform

aion
and

b
)ief,

the
L

)cferidant.
D

O
N

H
A

M
M

N
FA

R
M

S
L

L
C

(H
am

nian
Farm

s”)
ci

all
tones

reievan
to

the
com

plaint,
w

as
n

d
is

cm
i

Jilm
o

is
lim

ited
liability

c
o
m

p
a
n
y

in
good

standing.
T

he
business

address
is

6
JO

State
R

oute
71,

O
sw

ego,
K

endall

C
ounty,

Iflm
ois.

4
O

n
inform

ation
and

belief,
the

D
efendant,

N
arnm

ari
Farm

s,
is

an
operator

o
f

a

landscape
w

aste
land

apphcation
facility

located
on

2300
acres

of
land

at
6275

State
R

oute
71,

O
sw

eco.
K

endall
C

ounty. Illinois
(“Site”).

T
he

land
is

prim
arily

used
for

agnaultural
puiose.s.

5.
Since

at
least

Septem
ber

2007,
or

at
a

tim
e

‘netter
know

n
to

D
efendant,

and

continuing
to

at
least

the
£ltng

ofthis
com

plaint,
D

efendant
has

condocted
an

oa-fann
landscape

w
ase

application
operation

at
the

Site
D

efendant
receives

m
o

n
eta’

fees
to

accept
landscape

w
O

sle
T

he
landscape

w
aste

is
then

land-applied
to

the
D

efendant’s
farm

acreage.

6.
D

efendant,as
ow

ner
and/or

operator
of

the
Site,

is
subject

to
the

A
ct

and
the

R
ules

and
R

egulations
prom

ulgated
by

the
111111015

Pollution
C

ontrol
B

oard
(“B

oard’)
T

he

B
oard’s

regulations
fo

r
solid

w
aste

arid
special

w
aste

bardling
are

found
in

‘FlU
e

35,
S

ubtitle
G

,

C
hailer

1,
S

ubchapter
I,

cfthe
Illinois

A
dm

inistrative
C

ode
(“B

oard
R

e
g
u
la

tio
n

s
fo

r
Solid

W
aste

7.
F

roj.
ai.

leiisi
S

etrn
io

er
21,

2007,
m

at
a

tone
bettei

!crow
ri

to
the

D
elbodant.

and

can
tin

u
:n

to
at

css
the

[ding
of this

colopleint,
D

elciidam
t

has
caused

or
ao

w
ed

thousands
of

fliO
O

C
S

01
n
Ia

S
:;c

.
m

e
ta

l.
p

p
u

and
nisceilaneacs

debris
m

ined
w

ith
the

icoescape
w

aste
to

be



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk

s
O

ffice,
1
2
/0

6
/2

0
1
1

Q
epus’ta1

n
and

around
he

Sue
as

as
on

roads
and

dil.cnes
edacerO

a
the

farm
i3o:ds

of
ilia

Site.

8.
S

eanon
3.3

15
of

the
A

ct,
415

IL
C

S
5/3.315

(2006),
provides

the
ol1ow

ing

rlcf’ini’Jon:

“P
erso

n
is

am
’

individual,
nurtnership,

co-partnership,
firm

,
com

pany,
lim

ited
L

ahiliw
com

panv
corporation,

a
ticatjti,

jan
l

stock
com

O
anu, trust.

estate
poinical

subdi\’islon,
stale

agency,
or

an
y

o
th

er
le

a
entity

or
their

legal
renresentative

agent
or

assigns.

9.
D

efendant
1-lam

m
an

Farm
s

is
a

“persons’
as

that
term

is
defined

in
S

ection
3

.3
)5

o
fth

eA
ct,4

1
5

IL
C

S
5!3.3l5

(2006).

10,
S

ectiona2](a)
and

2]E
p)(1)

o
f

the
A

ct,
415

IL
C

S
5/21(a),

2l(p)(1X
2006),

p
ro

v
id

e,
in

pertinent
part,

as
follow

s:

Sec.
2).

P
rohibited

acts.
N

o
person

shall:

ai
C

ause
or

allow
to

e
open

dum
ping

o
f

oiiy
w

aste.

(p)
In

vioiation
of

subdivision
(a)

ofthis
Section,

cause
or

allow
the

open
dum

ping
of

any
w

aste
in

a
m

anner
w

hich
results

in
any

of
the

follow
ing

occurrences
al

the
dum

p
sue:

(1)
Iittr:

Section
3.535

of
the

A
ct)

415
Z

C
S

5/3.535(2006),
provido

the
:ailow

icg

-1e
f

n
it

‘W
aste

m
eans

cay
gw

’haee,
sludge

from
a

w
aste

O
’eatm

entplant,
w

atm
supply

treatm
ent

plant.
or

air
po1iuton

control
facility

or
other

discarded
m

aterial,
including

sJid
.

liquid.
scm

isolid,
or

contained
g
seo

u
5

m
atetial

resulting
from

industrial,
com

m
ercial,

m
ining

and
ogT

ic.L
dL

U
I’aJ

operaO
uris..

a
ii

h
am

cum
m

unii’
acti’ities.

hut
does

am
include

solid
or

d
isso

le
d

m
aterial

in
dum

estic
se

a
g

e
.

or



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk

’s
O

ffice,
1

2
/0

6
/2

0
1
1

solid
or

dissolved
m

aterials
in

irrigation
return

flow
s,

or
coal

u
nihustion

b
y

products
as

defined
in

Section
3.135,

or
industrial

discharges
w

hich
are

point
sources

subject
to

perm
its

under
Section

402
ofthe

Federal
W

ater
P

ollution
C

ontrol
A

u1
as

D
O

W
01

hereafter
am

ended,
or

source,
special

nuclear,
or

p
ro

d
u
c
i

m
aterials

as
defined

by
the

A
tom

ic
E

nergy
A

ct
of

1954,
as

am
ended

(68
Sm

i.
92])

or
an’y

solid
or

disso’ed
roatenal

from
any

facihty
subject

te
F

edera
Surfaoc

M
ining

C
ontroj

and
Jteu3iim

a:io
A

ct
of

977
(P.L

.
95-87)

or
the

rules
and

regulations
thereunder

or
any

law
oi

rule
or

regulation
adopted

by
the

Stote
of

1ilinois
pursuant

thereto.

12.
Section

3,445
ofthe

A
ct,

4)5
IL

C
S

513.44
5(2006),

provides
tl’ie

follow
ing

definition
‘Sanitary

landfill”
n’ieans

a
facility

pennitled
by

the
A

gency
for

the
dispose]

of
w

aste
on

land
m

eeting
the

racw
rem

erits
ofthe

R
esource

C
onservatoir

and
R

ecovery
A

ct,
P.L

.
94-580,

and
regulations

thereunder,
and

w
r0ioul

creating
nuisances

or
hazards

to
public

health
or

safety,
by

conf1ning
the

refuse
to

the
sm

allest
practical

volum
e

and
cot’eriug

it
w

ith
a

layer
of

ex
th

at
the

conclusion
of

each
days

operation,
or

by
such

other
m

ethods
and

rntenials
as

the
B

oard
m

ay
provide

by
regulation,

13,
Sections

3.185
arid

3.305
of the

A
ct,

4)5
IL

C
S

5/3,185,
5/3.305

(2006),

respectrvely,
provide

the
fo

iicw
b

g
deflnition.s:

‘D
isposal”

m
eans

the
discharge,

deposit,
lnjection,

dcrriping.
spilhng,

leaking
or

placing
of

any
w

aste
or

hazardous
w

aste
into

or
on

any
land

or
w

ater
or

into
any

w
ell

so
that

such
w

aste
or

hazardous
w

aste
or

any
constinieni

thereof
m

ay
enter

the
environm

ent
or

he
em

itted
into

the
air

r
discharged

into
any

w
aters,

including
ground

w
aters.

“O
pen

dum
ping’

m
eans

the
consolidation

ci
refuse

from
one

or
m

o
re

sources
at

u
dsposei

site
that

does
not

fuifi!l
the

requirem
ants

o
f

a
sanitary

lancihIL

14.
T

he
1husandr

of
pieces

of
plastic,

m
etal,paper,

and
m

iscellaneous
debris

n
iic

d

w
ith

the
landscape

w
aslc

dei)O
aited

in
and

around
the

Site
as

w
ell

as
on

roads
and

dituhos

su
ircu

d
in

th
Site

are
‘w

aste”
as

that
term

i1
defined

in
S

ection
3.535

of
the

A
ct.

415
IU

C
S



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2
/0

6
/2

0
1
1

IS.
The

deposition
ofthe

landscape
w

astC
m

ixed
w

ith
pinuic.

m
etal

paper,
ansi

nsee]iarieous
debris

on
the

Site
constitutes

“open
dum

ping”
as

that
term

is
duiThed

in
S

eetiü

3.305
of

the
A

flt,
415

lE
E

S
5/3.305(2006).

15
3ofencanT

’s
Site

:s
a

‘
sposal’’

site
us

that
tenm

defined
in

Section
3.1 S5

oi’the

A
ct,

415
L

O
S

3/3.
Et5

(2306)
decease

of
the

undsnape
w

aoe
and

o
ia

s
o
c
,

m
etal,

panor.
and

m
saeIlaneous

debris; plaeed
there.

7.
D

efendant’s
Site

is
no’.

a
‘sanitar\

im
dfi!l”

as
that

terra
is

defined
n

S
ection

3.445
of

the
A

nt,
415

IL
C

S
5
/3

.A
5

(2006)
and

does
not

have
a

rerm
it

as
one.

i.
From

on
or

about
Secte.m

ber
21,

2007,
or

at
a

tim
e

be:erIm
ov,’a

to
the

D
efendant.

and
continuing

at
leasi

until
the

f
iin

g
of

this
com

plaint,
D

efendant
lies

caused
or

allow
ed

landscape
w

aste, plastic,
m

etal,
paper,

and
m

iscellaneous
debris

to
he

openly
dum

ped
on

their
Site,

w
ithout

being
a

perm
itted

landfill
in

violation
of Section

21
(a)

of
the

A
ct,

415
IL

C
S

5/2
1(a)(2Q

06).

19.
From

on
or

about
S

eptem
ber

21,
2007,

or
at

a
tim

e
better

Im
ow

n
to

the

D
efendant,

and
continuing

at
least

until
the

filing
o[this

com
plaint,

D
efendant

has
caused

or

allow
ed

landscape
w

aste
arid

debris
to

he
openly

dum
ped

on
their

Site,
m

ixed
together

in
a

m
arw

er
creating

litter
in

violation
of

Section
21(p)(])

of
the

A
ct,

415
IL

C
S

5/21
(p)(]

j(2006).

20.
P

laintiff
is

w
ithout

an
adequate

rem
edy

a.
law

.
P

laintiff
w

ill
he

irreparably
inbred

and
violations

of’ pertineni
environm

ental
statutes

w
ill

continue
unless

this
C

ouil
grants

aqu;tahic

relief
in

the
form

ofpem
;anaol

iiibunctive
re

lie
f.

W
H

E
P

P
O

R
E

,
Plaintif[

P
E

O
P

L
E

O
F

TI-IF
ST

A
T

E
O

F
IL

L
IN

O
IS,

respectfully
requests

lh
i

this
C

nu.
enter

a
prelim

inary
and,

after
a

nSa!.
pe.rm

aneni
in]uneU

on
and

an
O

idee
n
i

lav
m

of
1

nhfi
and

agam
s;

the
D

o
fead

w
t

D
O

N
A

i\4
f
A

FA
Q

JV
S.

L
E

E
or.

IN
a

C
oum

I



E
lectro

n
ic

F
iling

-
R

eceiv
ed

,
C

lerk’s
O

ffice,
1

2
/0

6
/2

0
1

1

F
id

ig
thai

the
D

elendani
has

viulo.ed
Sucticrs

2]
a
/

and
2

p
(

)
o
f

the
A

ct,

4]
5

L
L

C
2

(a),
2)

(p)(
X

2006);

2.
E

ncinirig
the

D
efendant

!n
n

any
turthei

viu]n[:onh
ol

Sechons
2

1(a)
and

2]
(n

/I

ofthe
A

ct.
4]

5
ILC

S
21

(a).
P

](p)(
)D

0
6
)

3.
O

rdering
D

eidodani
to

take
the

appio’oriate
corrective

anions
that

w
ili

resull
in

the
ahateniani

of the
violations

alleged
herein;

4.
A

ssessing
a

civil
penalty

o
f5

0
,0

0
0

,0
0

against
the

D
efendant

for
each

and
every

violatjon
ofthe

A
ct

and
pertinent

reiulatioes
arid

an
additional

$10,000.00
o

r
each

day
during

w
hich

the
viol ation

continues

5.
O

rdering
thai

a)]
costs

of
this

action,
in

clu
cn

g
expert

w
itness,

consultant
and

attorney

fees,
be

taxed
against

the
D

efendant;
and

6.
For

such
other

relief
as

this
C

ourt
m

ay
deem

aporoprate
and

just.

C
O

U
N

T
H

C
O

N
U

U
C

T
tN

G
A

W
A

S
T

E
S

T
O

R
A

G
E
O

r
E

]
Q

W
IT

H
O

U
T

A
D

E
V

L
Q

P
M

E
N

T

pE
1Jv’jrr

I-]
6.

P
laintiff realleges

and
incorporates

by
reference

herein
paragraphs

I
through

9
and

11
through

7
of

Count
I, as

paragraphs]
through

16
of

this
C

ount
II.

17.
Sections

21(d)
and

21(e)
of

the
A

ct,
415

ILC
S

5/2]
(d),

5/21
(e

)(2
0
0

6)
.

provide,
in

pertinent
part.

as
follow

s

IN
C

arS
n
r

d)
C

uric]ct
ai

w
asta-storaSe.

v’crtc-:aatnent
or

vaste-dispcisa
()O

CTaLi
(0

Cl
vrihout

a
p
r
n
i
i

g
ra

n
te

d
b

y
the

A
u
e
rr..



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk’s

O
ffice,

1
2
/0

6
/2

0
1
1

(21
in

‘io
laio

n
o

fa
n

regulations
or

standards
p
e
d

h
the

B
oard

under
tho-

A
ct:

u)
D

spose,
neu[

store
or

abandon
a
r

w
aste,

n
i

transpcil
any

w
aste

iO
tO

[Ins
S

i)t
for

disposal.
trealn

irrit,
sto

ra
g
e

O
r

aaandonxnent.
exuO

p[
at

a
SIEC

05
a
z
iiity

w
hch

nleets
the

reouirem
ents

of
this

A
ol

and
of

regulations
and

standards
thereunder.

18.
Section

807.201
of

the
B

oard
So1d

W
aste

and
Specia]

W
aste

Jau
iin

g

R
eguations,

35
IlL

A
dm

.
C

ode
807.201,

states,
in

reievam
part,

as
follow

s:

D
evelopm

ent Perm
Its

rio
person

shal
cause

or
aJew

the
developm

ent
of

any
new

solid
w

aste
m

anagem
ent

site
or

cause
or

allow
the

m
odification

of an
exis[ing

solid
w

aste
m

anagem
ent

site
w

ith
o
u
t

a
D

evelopm
ent

P
erm

it
issued

by
the

A
gency.

19.
From

som
e

tim
e

before
Septem

ber
17,

2007,
or

at
a

tim
e

better
know

n
to

D
efendant.,

and
continuing

at
least

until
the

filing
of

this
com

plaint,
D

efendant
has

conducted
a

w
aste-storage

operation.

20.
From

som
e

tim
e

before
Septem

ber
l7,

2007,
or

at
tim

e
better

k
n

o
w

n
to

D
efendant,

and
continuing

a)
least

until
the

filing
of

this
com

plaint.
D

efendant
h
as

cau
sed

o
r

allow
ed

the
developm

ent
of

a
sohd

w
aste

disposal
site,

an
d
/o

r
m

odified
its

w
aste-sto

rag
e

o
p
eratio

n
w

ithout
obiajoing

a
D

ev
elo

p
m

en
t

le
rru

d
for

said
operation.

2
].

F
rom

room
tim

e
before

S
eptem

ber
1 7,

2007,
or

at
n

U
m

e
better

know
n

to

D
efendant,

n
d

continuing
at

least
until

the
filin

g
oI

this
co

m
p
lain

t.
D

efbndanl
has

d
isp

o
sed

o
f

vaste
at

a
rite

or
facility

w
hich

has
f
b
i

m
ci

the
iecjuoem

ents
of

this
A

u)
ni

of
the

reg
u
latio

n
s

and

-7



E
lectro

n
ic

F
ilin

g
-
R

eceized
,

C
le

rk
s

O
ffice,

1
2

/0
6
/2

0
1
1

22.
E

v
faih

n
in

ohairi
a

D
evelopm

ent
P

erm
n

for
a

w
aste

storage
operation,

fe1
n

d
an

t
has

violated
Section

807.201
fth

a
B

oard
Solid

W
aste

and
Special

W
aste

H
auling

R
egulations,

35
H].

A
drn

C
ode

807201
and,

therefore,
violated

S
o
tin

n
21(d)(J

),(d/2).
and

2
(e

of
the

A
ci,

4
5

JLC
S

5/2:
(d)(I

,
(d

/2
).

and
(e)(2006).

23
P

:a
h
iti

i
w

ithoni
on

adect uate
crnedy

a
luw

.
P

lainaf!
w

ill
he

irreparably
in

ured

and
vicilaticns

of
pertinent

environm
enlal

statutes
w

ill
onctinue

unlesr
this

C
ouil

grants
ec]uitab]c

relief
in

the
form

of
perm

anent
injunctive

relief,

W
H

E
R

E
FO

R
E

,
Plaintiff.

PE
O

PL
E

O
F

T
H

E
ST

A
T

E
O

F
]L

L
IN

O
1S.

respectfully
requests

thai.
this

C
ourt

enter
a

prelim
inary

and,
a
e
r

a
trial,

perm
anern

injunction
and

an
O

rder
in

favor

ofP
laintiff

and
against

the
D

efandant,
D

O
1

1-1A
M

M
A

N
F

A
R

M
S

,
L

L
C

on
this

C
ount

11:

1,
F

inding
that

the
D

efendant
has

violated
21(d)(1),(d)(2),

and
2

1(e)
of the

A
ct,

415

IL
C

S
5/21(d)(1),

(d)(2),
and

(e)(2006),
and

Section
807201

of
the

B
oard

Solid
W

aste
and

S
p
e
ria

.
W

aste
H

au:ing
R

egulations,
35111.

A
drri.

C
ode

807.20];

2.
E

njoining
the

D
efendant

front
any

f’urthe.r
violations

of2
1(d)(l),

(d)(2),
and

21(e

of
the

A
ct,

415
IL

C
S

5/21(d)(J),
(d

/2
),

and
(e)(2006),

and
S

ection
807201

o
f

the
B

oard
Solid

W
aste

and
S

pcia1
W

aste
H

auling
R

egulations,
35111.

A
drn.

C
ode

807.2W
,

807,202(h);

3.
O

rdering
D

efendant
to

take
the

appropriate
corrective

actions
th

a
t

w
ill

iesuli.
in

t[t
a
’
l
t
t
O

el
tne

vioati(ins
u

H
eed

neren.

4.
A

ssessinu
a

civil
re

n
a
llv

uf.5C
,0U

0.00
against

the
D

eienoar.t
fo

r
e
se

n
and

every

\‘Iolation
of

the
A

ct
and

poednent
regulations

and
an

additional
iH

0,000.00
fO

r
each

clay
during

w
hich

the
violation

continues

dorm
s

thai
all

c
o

s
ts

o
f

this
actiom

ineteding
expert

w
itness,

su
a
m

and

arorney
lees,

be
taxed

aeao.s
the

f)e/endant.
andC



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2
/0

6
/2

0
1
1

6.
For

such
0th

r
relief

s
this

C
ouri

m
ay

dseiu
appropriate

cad

C
O

U
N

T
III

C
O

N
flU

C
T

N
G

A
W

A
S

T
E

S
T

O
R

A
G

E
O

P
E

R
A

T
IO

N
W

IT
H

O
U

T
A

i
()P

E
R

A
T

1N
G

PE
R

M
if

-

.
F

luintifiraahege
and

neurpu
icS

by
relerenor

herem
paragraphs

tO
)’O

U
g

9
and

1]
thiough

]7
aI

C
ount

1, and
paragraphs

17
and

19
of

C
ount

II
as

r’agraphs
I

thxongh
I8

this
C

ouni
Ill.

9.
Section

807.202(h)
of

the
B

uard
Soid

W
aste

and
S

pecial
W

aste
iau

lin
a

R
egulations,35111.

A
dm

,
C

ede
807.202(b)

states,
in

re]av
ai

part,
as

follow
s:

O
perating

P
erm

its

*
*

b)
E

xisting
Solid

W
aste.

M
anagem

ent
Sites,

I)
.

no
person

shall
cause

or
allow

she
use

or
operation

of
any

exislinR
solid

w
aste

m
anagem

ent
site

w
ithout

an
O

perating
P

erm
it

issued
by

the
A

gency
not

iater
than

roe
year

after
the

effe.ctive
date

of
these

R
egulations.

20,
From

som
e

tim
e

before
Septem

ber
17,

2007,
or

at
a

tim
e

better
know

n
to

O
efendant,

and
continuing

at
least

until
the

filing
of

this
com

plaint,
D

efendant
has

caused
or

allow
ed

the
usc

to
cperauun

u
ts

w
aste-sl.o:age

operauon
w

ithout
o
h
a
in

in
g

an
O

perating

P
ern

n
fo:

Sdld
enerotjon

21
I”rum

som
e

tim
e

before
Scptem

bei
17,

2007.
or

ci
a

lim
e

better
know

n
to

D
efundariL

and
continuing

at
least

OOUI
the

flin
g

of
this

com
plaint,

D
efendant

hue
stored

w
aste

at
a

she
u:

facility
w

hich
has

not
mom

the
rae

airem
onis

of
this

A
ce

or
of

the
regu

O
ilions

and

s
:
a
d

0r
c
I
s

L
harecnder.



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk

’s
O

ffice,
1
2
/0

6
/2

0
1
1

22.
B

y
failing

ic
obtain

an
O

perating
Perm

h
for

a
w

aste
sL

orae
operation,

D
efendant

has
viohuacl

Sections
807.20]

and
0

7
.2

0
2

(h
)

of
the

B
oard

FoO
d

W
aste

and
Special

W
aste

H
auiing

e
g
L

ilc
o
s
,

35
NI.

A
dm

.
C

ode
807.20]

8O
7.202ç,

ana,
therefore.

‘io)aied
S

ections

21
(d)(

I ),(d)(2,
a
d

2
(c)

o
the

A
ct,

4)5
IL

C
S

5/2]
(d)(

J),
(dl(2L

and
(cH

2006).

23.
flaintiflis

w
ithoul

an
adequate

rem
edy

at
law

.
P

iritiff
w

ill
he

irrep
o
rah

i
1’

iujurcd

and
‘iulatinns

Ut
pertinent

c
o
m

e
’a

il
statutes

w
iN

continue
c

less
this

C
ourt

grants
eq

able

relief
in

the
form

oipernnnieni
injunO

t!Y
e

selef.

W
H

E
R

E
FO

R
E

,
Plaintiff,

P
E

O
P

L
E

O
F

THEE
ST

A
T

E
O

F
IL

L
iN

O
IS,

respectfully
requests

that
this

C
ourt

enLer
a

prelirninarl’
and,

after
a

trial,
perm

anent
injunction

and
an

O
rder

in
favor

of
P

lan
u

ff
and

against
the

D
efendant,

D
O

N
H

A
M

M
A

N
FA

R
M

S,
1.LC

on
this

C
ount

II:

1.
Finding

that
the

D
efendant

has
viotated

21
(d)(1

),(d)(2),
and

21(e)
of the

A
ct,

415

li_C
S

.5/21(d)(l),
(0/2),

and
(e)(0

0
6
),

and
Section

807.202(b)
of

the
B

oard
Solid

W
aste

and

Special
W

aste
H

auling
R

egulations,
35111.

A
drn.

C
ode

8O
7,202(b;

2.
E

rdnininghieD
efcrdant

from
any

further
vic]ations

u
f2

l(d
)(1

),
(cL(2),

and
2
]()

of
the

A
ci,415

L
C

S
5/21(0/i),

(d
/2

),
and

(e)(2006),
and

Section
807.202(b)

of
the

B
uard

Solid
W

aste
and

Special
W

aste
H

auling
R

egulations,
35111.

A
drn.

C
ode

8
0
7

2
0

];

3.
O

rdering
D

efendant
to

take
the

appronriate
correctL

’c
aclions

that
w

ill
result

in

the
ahaLem

eni
of

the
v

io
la

tio
n

s
allegrO

herein;

A
ssessing

a
m

l]
pena)tx

oi’S50O
0D

00
against

the
D

efendant
for

each
and

every

violation
ol

the
A

ct
and

pertinent
regulations

arid
an

addit,orial
Si0,000,00

f
each

day
during

(
j
f
l
1
f
l
I
5

5.
C

O
etirg

that
all.

cu
ss

of
this

action.
nc.1sdhg

cxnct
v

c
tn

e
s
.

ro
n
su

tau
t

and

arlc,rney
fees,

he
taxed

agam
si

the
D

efendant:
and



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
leric’s

O
ffice,

1
2

/0
6
/2

0
1
1

6.
Par

such
other

reii ci
us

this
C

ourt
m

ay
deem

appropriate
and

j jst,

C
O

U
N

T
IV

F’A
IL.U

R
E

T
O

M
E

E
T

T
H

E
A

PPL
IC

A
’I’O

N
A

T
A

G
R

O
N

O
M

JC
R

A
T

E
S

E
X

E
M

P
T

IO
N

I.
lids

count
is

brouphi
ou

behalf
of

the
P

E
O

P
L

E
O

F
T

H
E

ST
A

T
E

O
F

IL
L

IN
O

IS
,

by

L
ISA

M
A

D
IG

A
N

,
A

ttorney
G

eneral
of

the
State

of
Idinois,

on
h
r

ow
n

m
otion,

pursuani
to

Section
-12d)

and
(e)

o;
he

E
nvhorauenial

P
rotection

A
ct,

415
1LC

S
5/42(d)

and
(ed

(201)6)

(“A
ol“52,

The
A

ttorney
G

eneral
is

‘the
chief

legal
offeer

of
the

State
of

Illinois
having

the

pow
ers

and
dudes

pTescnhed
by

IOVJ.
IL

L
.

C
O

N
ST

A
±

c
l

V
,

Seetion
5

(1970).

3-16.
P

lairt:ffreaflegcs
and

in
co

rp
o
rates

by
reference

:re
in

paragraphs
2

through
9

and
II

through
I?

of
C

ouN
I,

as
paragraphs

3
through

16
of

this
C

ount
IV

.

17,
Section

21(q)(2)
of

the
A

ct,
415

IL
C

S
5/21(q)(2)(2006).

provides,
in

relevant

nart,
as

fofow
s.Sec.

21
Prnhioiied

acts,
N

o
person

shaL:

*
*

(q)
C

onduct
a

landscape
w

aste
com

posting
operation

w
ithout

an
A

gency
perm

it,
provided,

]‘,ow
ever,

that
no

perm
n

shall
be

required
f

any
person.

*
*

(2)
aprdyii’g

landscape
W

a
S

te
or

nom
pos’icd

landscape’
w

aste
at

agronom
ic

rules:
or

k
*

8.
Section

3
0

62
of

the
B

oard
heguiatio:’ic

ft)r
Solid

W
aste

h
Iad

lin
g

,
35

of
111.

,td
m

G
odo

b30.lu:,
rtH

e
s

the
L

d
]aw

in
def

ion.

t.2
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n
ic

F
ilin

g
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R
eceiv

ed
,

C
lerk

’s
O

ffice,
1
2
/0

6
/2

0
1
1

‘A
gronornic

R
ates”

m
eans

the
appl:cat:cm

of
not

m
ore

than
20

tons
per

acre
per

year,
o
x
c
e
p
l

tha
the
A0c
n
c
y

m
ay

allow
a
h

ih
r

rate
for

individual
s”tes

v.’here
the

uv’neJ
or

operator
has

dem
onstraled

to
the

A
gency

that
the

sit&
s

soil
characicnstcs

or
crop

n
d
s

require
a

higher
rate.

(Section
21
(q

)
of

the
A

ct.)

0.
S

ection
2,270

of
thc

A
ol,

415
IL

C
S

5/3.270
(2006)

provides
the

folIow
m

g

deO
nitin

“L
andscape

w
aste’

m
eans

all
accu

ulatoris
of

grass
or

shrobbery
cuttings,

1
cav

s,
tree

lim
bs

end
other

m
a
te

ria
ls

accum
ulated

as
the

re
sc

O
a

the
care

o
f

law
ts,

si’u’abherv.
v:m

r’s
and

irces,

20.
O

n
S

ept
aber

2],
2007,

inspeorm
r

L
brri

the
JlL

nois
P

A
B

ureau
of

L
and

observed
landscape

w
aste

on
the

Sue
that

had
been

applied
at

a
ra

te
o
f

m
o
re

than
20

tons
par

acre
per

year.

21.
O

n
O

ctober
17, 2007,

inspectors
from

the
Illinois

E
PA

observed
landscape

w
aste

on
the

Site
that

had
been

applied
at

a
rate

of
m

ore
than

20
tons

per
acre

per
year.

22.
O

n
at

least
S

eoternber2],
2007,

O
ctober

17,
2007,

and
a’ttirnes

berter
lonow

n
to

the
efen

5
an

t,
D

efendant
had

aol
m

et
the

exem
ption

fro
m

a
p

e
rm

it
reçuirem

enl
contained

in

Section
2](q)(2)

of
the

A
ct,

415
IL

C
S

5/21(cj)(2)(2005),
and

thus,
is

required
to

have
a

perm
it

(hr
the

operation
of

its
landscaping

w
aste

application
operation.

D
efendant

did
not

‘have
a

perm
it

or
perm

ission
(or

said
operation

and
w

ar
given

perm
ission

by
the

Illinois
E

PA
to

apply
a

0
ig

h
t

rate
of

landscape
w

aste
pci’

acre
per

year
until

M
ay

1,
2008.

23.
B

y
applt’m

s.
landscape

w
aste

at
a

ra
te

of
n’oi’a

than
20

1005
o(

landscape
w

aste
per

aria.
p

year,
v
iith

u
’

firs.
c’htninho

o
parm

il
frora

the
L

iiriuh;
I2PA

D
efrodont

Inc
v
Ia

te
d

cctio
n

21
(q)(2)

of
the

A
ct,

15
1L

’S
5/2

(c))(2)(2006).

1
2



E
lectro

n
ic

F
ilin

g
-

R
eceiu

ed
,

C
lerk

’s
O

ffice,
1
2
/0

6
/2

0
1
1

E
PJIFO

PJE
P

lainiiff,
PE

O
PL

E
O

F
Ti-IF

S3A
T

E
O

F
IL

L
IN

O
IS,

respectfully
requests

that
this

C
ow

l
enter

Judgrneni
in

favor
of

P
laintiff

end
againrt

the
D

efendant,
D

O
N

H
A

I1
4

A
N

EA
R

M
5,

EL
C,

011
thLs

C
o

0111
ii)

E
at

the
D

efenda:u
has

io
a
L

d
ellen

21
(cj)(2)

oldie
A

ct.
115

fL
C

S

I()(2
)(20065E

njoining
the

D
Jenc]ant

from
any

furtlie
voIatD

ns
o

Section
2]

(C
j)(2

)
of

the

A
ct,

4]
5

JL
C

S
521

(q)(2)(20D
6);

3
A

ssessing
a

civil
pcria1t’

of
i5O

,O
O

O
00

against
the

D
efendant

for
each

aici
ncerv

vioiO
tio

of
the

A
ct

end
an

additional
l0,O

00,O
0

for
each

day
during

w
hioh

the
v

io
1

atin

continues;

4,
O

rdering
that

all
costs

of’ this
actioti,

including
expert

w
itness,

consultant
and

attorney
fees,

be
taxed

against
the

D
efendant;

and

5.
F

or
such

other
relici

as
this

C
ourt

m
ay

deem
appropriate

aria
Just.

PE
O

PL
E

O
F

TI-IF
ST

A
T

E
O

F
IL

L
IN

O
IS

,
e

ref
L

ISA
M

A
D

1G
A

N
,

A
ttorney

G
enerai

ofthe
S

tate
of

Illinois

M
A

T
T

H
E

W
J,

D
U

N
N

,
C

hief
E

nvironm
ental

E
nforcem

ent/
A

sbestos
L

itigation
D

ivision

B
E

O
F

C
t) irjvypL

i’A
C

LA
JSEC

K
ER

W
H

E
E

L
E

R
\“ A

N
JESSA

C
C

P
D

O
N

N
IE

R
A

ssttant
A

tlorriei’s
(3

ejieiJ

L
n’irnnnin

E
b

w
sac

69
‘vV

.
V

’’eshini.iicn.
S_hs

C
h:caec.

IL
6U

6C
3

2
,

Sic—
IS]

I

E
nvi:uuneni.ni

f3ui’oau
A

ssistant
A

ttorney
G

eneral

1
3



E
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n
ic

F
ilin

g
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R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2
/0

6
/2

0
1

1
M

A
Y

11
2OU

IN
jU

L
C

IR
C

U
iT

C
O

U
R

T
O

F
T

H
E

,S
IX

T
E

E
N

T
F

I
JU

1)1C
IA

L
C

iR
C

U
IT

K
E

N
D

A
L

L
C

O
U

N
T

Y
,

IL
L

IN
O

IS

PE
O

PL
E

O
F

T
H

E
ST

A
T

E
O

F
IL

L
IN

O
iS,

e
i-/.

L
lA

M
A

D
JO

A
N

,
A

ttorney
E

n
era)

of
the

S
to

’
0’

liL
nuis

P
iu

iff,
5)

N
o.

0
C

i-l-O
)

V
a
,

)

D
O

N
)-IA

N
4M

A
N

FA
ID

M
S,

L
L

C
,

an
L

liaois
)

lim
ited

liability
c
o

m
p

a
n

y
,

)
D

efend
n

n
i.

N
O

T
IC

E
O

F
F

IL
IN

G

TO
:

C
hares

}-ie1sten
G

eo
re

M
ueller

H
inshaw

&
C

ulbertson
LLP

G
eorge

M
ueller,

P
C

.
100

Park
A

venue
609

E
tna

R
d

P.O
.

B
ox

1389
O

ttaw
a,

IL
6
1
3
5
0
I0

7
)

R
ockford,

Illinois
61

05-1
3S9

Please
take

notice
that

on
M

ay
5. 2009,

fled
w

ith
the

C
erk

of
the

C
ircuit

C
oun

of
K

endall
C

orm
ty.

Illinois,
PL

A
IN

T
IFF’S

FIR
ST

A
M

E
N

D
E

D
C

O
M

PL
A

IN
T

,
a

true
and

correct
copy

of
w

hich
is

hereby
served

upon
you,

PE
O

PL
E

O
F

T
H

E
ST

A
T

E
O

F
IL

L
rN

Q
IS

ox
eel,

L
ISA

M
A

D
IG

A
N

,
A

ttorney
G

eneral
of

State
of

Illinois,

B
y

V
4
W

\‘A
N

E
SSA

M
C

O
[LD

O
N

N
JER

A
ssistant

A
ttorney

G
eneral

E
nvironm

ental
B

ureau
69

W
,

W
esh

in
to

n
Sheet.

I
°
‘

Floor
C

hicago,
Illinois

60602
(39

2)
8)4-0608
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/0
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/2

0
1
1

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

1,
V

A
N

JS
S

A
M

,
C

O
IW

O
N

N
IE

R
,

an
A

esisten
A

ttuiney
G

enerak
uo]iily

th

fu
t’iu

:n
N

u
iic

ni
F

L
n

,
P

1
n

iJfJ:
):‘rl

A
m

eflded
E

rn
tin

t.
un

the
be

s
d

mciv
d

je)(
s),

by
p
o
stin

g
ec’.T

ln
in

a
postage

prepuid
cave

c
b

y
hO

s
s

m
aO

im
d

d
p
O

S
i1

]flg
sam

e
w

ith
the

hJnted
ta

la
s

Posial
Service

located
at

J00
W

est
R

eadniph

S
n

cci,
C

hicinu,
11uiuis

ai
or

hofuru
the

O
cur

of
5

h)0
pm

.
on

OhOy
5,

2009
cad

H
sending

ih
e

sa
m

e
v
ie

e
]e

e
lro

n
ic

n
a
iL

C
harles

Fleisten
H

nshaw
&

C
uihertsun

L
L

P
100

Park
A

’’em
ie

P
,O

B
nx

1389
R

oelJord,
J11inoi

611
05-1389

G
eerg

M
ueheT

,
P

C
.

609
E

ira
R

d
-I

1
’
”
:
;

J
1
tu

w
.

iL
U)

)
JO

-
J0





E
lectronic

F
iling

-
R

eceived,
C

lerk’s
O

ffice,
1
2
/0

6
/2

0
1
1

IN
T

H
E

C
IR

C
U

IT
C

O
L

R
T

O
F

T
H

E
S

IX
T

E
E

N
T

H
JU

D
IC

rA
L
d

R
P

p
r

K
E

N
D

A
L

L
C

O
U

N
T

Y
,

X
L

L
IN

O
IS

L
N

°OURT
4R

10
PE

O
PL

E
O

F
T

H
E

ST
A

T
E

O
P

]L
L

P’O
1S

)
x

ref
L

iSA
M

A
D

JO
A

N
,

A
ttorney

)
C

1
R

’
N

E
g
Q

G
eneral

of
the

State
of

hhnois,
)

N
A

L
GO,

P
laintiff,

))
N

o.
2008-O

H
0
8

)
D

O
N

H
A

M
M

A
N

FA
R

M
S

L
L

C
,

aclidnois
hiniteci

liability
com

pany,
)

D
efendant.

)

C
O

N
S

E
N

T
O

R
D

E
R

Plaintiff,
PE

O
PL

E
O

F
T

S
T

A
O

F
IL

L
IN

O
iS,

ox
re

f
L

ISA
M

A
D

)
C

A
N

.
A

tto
n
o

G
eneral

of
the

State
ofIllinois, the

Illinois
Envirorw

rientai
Protection

A
gency

(“
rids

F
P

A
),

and
D

efendant,
D

O
N

H
A

M
M

A
N

FA
R

M
S

L
L

C
,

(“Parties
to

the
C

onsent
O

rder’)
has’e

n
teecl

to

the
m

aking
of this

C
onsent

O
rder

and
subm

it
ii

to
this

C
o

u
i

for
approval.

I.
T

h1T
R

O
D

U
C

T
JO

N

T
his

stipulation
offacts

is
m

ade
and

agreed
upon

fo
r

p
u
rp

o
ses

o
±

sett)em
eril

o
n

iy
and

as
a

fatuaI
basis

for
the

C
ourts

entry
of

the
C

onsent
O

rder
and

issuance
cl

any
nj uncdve

relief.

N
one

orthe
facts

stipulated
herein

shall
be

introduced
into

evidence
in

any
other

proceeding

regarrim
p

the
v
io

latio
n
s

of
th

e
Illinois

E
nvironm

ental
Protection

A
ct

(“A
ct’.

415
1)C

S
5/I

LI

a
o

(2008),
rind

the
Illinois

Pollution
C

onuol
B

oarh
(“B

oard”)
R

egulam
inns.

o
lIeed

in
thin

C
o
m

p
lain

t
exoepi

as
otherw

ise
prm

vided
herein.

Ii
is

th
e

in
ten

t
of

th
e

p
erlies

to
this

C
onsent

C
rde

U
ini

it
be

a
foal

udginent
on

the
m

em
its

ofIhis
m

atter.

(
B

I
T
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n
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F
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g
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R
eceiv
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C
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’s
O

ffce,
1
2
/0

6
/2

0
1
1

A.
P

rtics

1.
O

n
M

ay
5,

2099,
a

First
A

m
ecded

C
om

plaint
w

as
fiecl

on
bein.ro

b
e

P
eople

the
State

of
!Il:rois

by
L

isa
tvIadian,

A
ricincy’

G
enera:

of
thc

State
CDt

Iii
ad

s
on

her
ovn

m
otion

and
upon

the
ie

.q
u
e
s
t

of
U

c
Illinois

EPA
,

pLIrSLIaflt
to

S
ection

42(d)
anti

(e) or
the

A
co.

415
JLC

S
5/42(d)

arid
(e)

(2008),
against

the
D

efendant.

2.
T

he
JlL

ncis
E

PA
is

an
adm

inistrative
agency

of
the

S
tate

of
ti

m
a
n
s
.

crecLeci

‘pursaan:
m

Section
4

of
E

h
A

ct,
4

5
IL

C
S

5/4
(2C08-).

.

3.
A

t
all

tim
es

i1
ev

cn
t
t

the
C

om
plaint,

D
e
n
d

a
n
!

D
on

H
am

rnao
rarm

s,
L

L
C

(“-Iam
m

aii
Farm

s”)
w

as
and

is
an

IlIinoi
lim

ited
liability

com
pany

that
is

authorized
to

transO
ct

hsiriess
in

the
State

of
Itln

:o
i

and
ow

ned
and

operated
n

o
n

-fn
L

andscape
W

o
se

ap
p

h
cau

o
n

facility
at

6275
Stare

R
o’te

71,
O

sw
ego,

K
enai1

C
ounty,

illinois
(“F

achty”
or

B.
A

IIegtions
of

N
on-C

om
pliance

Plaintiff
contends

that
the

D
efendant

has
violated

the
follow

ing
provisions

or
the

A
ct:

C
o
u
n
t

E
N

TJ
1
v
P

in
vioation

of
S

ecilons
21(s)

and
21

(p)(
I) 0r

the
A

ct,
4L5

ILC
S

21
(a)

and
21

(p
)(

I)(20C
8).

C
ount

IV
:

FA
rL

U
R

E
TQ

M
E

E
T

T
H

E
A

P
P

L
IC

A
T

iO
N

A
T

A
Q

R
O

N
O

M
lC

E
X

E
M

?T
IO

N
in

violation
o

f
Section

2
](q

)(
2)

of
the

A
ct,

4
t5

LLC
S

5/21(q)(2)
(2008).

2
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g
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R
eceiv
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C
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O
ffice,

1
2
/0

6
/2

0
1
1

C
.

N
un-A

dm
ission

of
V

iolations

The
D

efendant
represents

that
it

has
entered

in
to

m
is

C
onsent

C
urler

Icr
the

O
L

N
pose

oi

settlinh
tud

com
prom

ising
disputed

claim
s

w
ithout

having
to

incur
the

expense
ufeoiiiesicd

itL
g

0
i0

n
,
y

e
t]te

n
flo

in
to

this
C

onsent
O

rder
and

com
irlvin

w
ith

Is
term

s,
the

D
enclenl

dues

not
af

n;oU
vcy

adm
it

roe
allegarons

of
violaiton

w
ubto

the
C

om
plaint

aac
rularuneec

rihove.

and
this

C
onsent

O
rder

shall
not

be
interpreted

as
including

sLich
adm

ission.

II.
A

P
P

L
IC

A
B

IL
IT

Y

T
his

C
onsent

O
rder

shall
apply

to
and

be
binding

upon
the

Parties
to

the
C

onsent
O

rder.
T

hu

ID
efendruil

w
aives

as
a

defense
to

any
enforcem

ent
action

taken
pursuant

to
this

C
onsent

O
rder

the
failure

of
any

of
its

officers,
directors,

agents,
em

ployees
r

successors
nr

ussigns
to

take

such
action

as
shall

be
required

to
com

ply
w

ith
the

provisions
of

this
C

onsent
O

rder

N
o

change
in

o
v

n
esh

p
,

c
o
o
ra

te
status

or
operator

of the
facH

ity
sh

I.
in

airy
w

ay
cite:

Lhe
responsibilitIes

of the
D

efendant
under

this
C

onsent
O

rder.
in

the
event

that
the

D
efendant

proposes
to

sell
or

transfer
any

rea
p
ro

p
e
r

or
operations

srthject
to

this
C

onsent
O

rder..
the

D
eferidni

shall
notify

the
P

laintiff
thirty

(30)
calendar

days
prior

m
th

e
convoyance

of
title.

ow
nershin

or
other

inrere.st,
including

a
leasehold

interest
in

the
fr.oi

1
‘

o
r

c
portion

tl;eeol’,
T

he

D
efendnn

shah
m

ake
as

a
conddior

o
f

any
such

sale
or

trunsièi,
that

the
purchaser

or
suC

cesSor

provide
to

D
efendant

site
access

asid
all

cooperation
n
e
c
e
s
s
a
ry

for
D

efendant,
to

perlorm
to

c
e
m

j)ia
tio

n
n

y
ccrnpiancc

ob)
gation(s)

required
by

this
C

onsent
C

ider.
T

he
D

c
ln

rln
n

i
shuN

provide
ricopy

of
this

C
onsent

O
rder

to
any

such
successor

in
in

te
re

st
and

the
D

olnclnnt
sh

l
I

nO
nrO

oc
‘.o

be
bound

by
n

d
rem

ain
liabie

fbi
erfornicree

of
nit

oblicariors
under

ihi
C

onsent

O
rder.

In
epprolD

riate
cncunstannas.

how
ever,

the
D

efendant
and

a
proposed

purcH
iiser

or



E
lect ro

iic
F

th
n

g
-

R
eceiv

ed
,

C
lerk

’s
O

ffce,
1

2
/0

6
/2

0
1

1

operator
of the

Jcilh
y

m
ay

jointly
request,

and
the

Plaintiff,
in

its
discretiofl,

m
ay

ccsid
cr

m
odiflcction

ofthis
C

onsent
O

rder
to

obPpate
the

proposed
purchaser

or
operator

o
curry

out

fu
tu

re
requrenianis

u
th

s
C

onsent
O

rder
in

place
of,

or
in

addition
10,

the
D

cIendan,
T

liis

provision
does

not
relieve

the
D

efendant
from

com
pliance

w
ith

any
regulrr[ory

rcquIreniunt

regm
ding

notice
and

transfer
of

applicable
facility

perm
its.

III,
JU

D
G

M
E

N
T

O
R

D
E

R

T
his

C
ourt

has
uhsdiciion

of
the

subject
m

atter
herein

and
ofthe

Par
ies

to
the

C
onsent

O
rder

and,
having

considered
the

stipulated
facts

and
being

advised
in

the
prem

ises,
finds

the

follow
ing

reliefappropriate:

IT
IS

H
E

R
E

B
Y

O
R

D
E

B
E

D
,

A
D

IU
D

G
E

D
A

N
D

D
E

C
R

E
E

D
:

A
.

P
enalty

T
he

D
efendant

shaH
pay

a
civil

penalty
of

Seven
T

housand
Five

H
undred

D
ollars

(7,5O
O

O
O

)
Paym

ent
shall

be
tendered

at
tim

e
of

entry
of the

C
onsent

O
rder.

B
P

aym
ent

P
rocedures

A
ll

oaym
ents

required
by

this
C

onsent
O

rder
shall

be
m

ade
by

certi lied
check

or
m

oney

aider
payable

ic
the

Illinois
E

PA
for

deposit
into

the
E

nvironm
ental

P
rotection

T
rust

F
u
n
d

(“E
P’IF”).

D
efendant’s

federal
tax

id
n
iif

cation
num

ber
shah

anrear
on

the
face

0r
certilied

check
or

m
oney

order.

C
.

F
uture

C
om

pliarree

The
D

efendant
shall

at
all

tim
es

in
the

future
apoly

only
“L

andscape
)Q

aste,
us

def:ned
by

Section
E

270
of the

A
ct,

and
biodegm

ndeaL
e

paper
bags

used
to

contci n
L

nnclscepc

4



E
lectro

n
ic

F
ilirtg

-
R

eceiv
ed

,
C

lerk
’s

O
ffice,

1
2
/0

6
/2

0
1
1

l
s
1
e

10
fe)ds

!
the

Site.
N

non-Jandscape
w

aste
shaJ]

be
applied

to
felds

at
ih

Site,

2.
Im

m
ediately

upon
entry

of
this

C
onsent

O
rder,

the
D

efendant
II

repinec
1in

e
x

is
tin

g
L

an
d
scap

e
W

aste
a
c
c
e
p
ta

n
c
e

p
ro

to
c
o
l

w
ith

a
L

andscape
W

uste
atake

.s
y

s
tn

1
[hnt

includes
the

follow
ing

requIrem
ents:

a.
The

acceptance
of

L
andscape

W
aste

fo
r

land
application

that
contains

m
dv

L
andscape

W
aste

rnaier:a!.

b.
T

h
establishm

ent
arid

operation
of

a
load

checking
m

m
designed

in

detect
attem

pts
by

an:one
Ic’

disnuse
of

uon-iaricscape
w

aste
at

h
e

ic
a
c
k
lt

1,
A

t
tl

fl]inm
un:.

he

load
checkm

g
program

shall
consist

of the
follow

ing
com

ponents:

o
u
fitte

Irsrpections

D
efendant

shall
v
isu

a
l

inspect
every

load
of

niaterial
before

Is

a
c
c
e
p
ta

n
c
e

at
the

Facility
to

determ
ine

the
presence

o[
n
o
n

landscape
w

aste
in

the
load.

D
efendant

shall
e
je

c
t

a
n

y
and

nil

lcad(s)
containing

ron-landscape
w

aste,
o

r
sh

al
rem

cve
:he

non-

landscape
w

aste.

ii.
i?c’ndorn

Jtispec!iO
rcc

In
addition

10
th

e
in

sp
e
c
tio

n
s

re
q
u
ire

d
n
n
d

e
r

m
etlon

Il
(.2

D
efe-d

an
t

shall,
o
n

a
w

eekly
basis

conduct
a

ihot ough
visual

inspecticu:
of

at
iC

ast
o
n
e

random
ly

se
le

c
i

oar
a Let’

i:
has

been

delivered
and

deposited
at

the
Facihty,

D
elèndcn

stituiI
rejL

m
t

an
c

load
containing

non-landscape
w

nst
01

sa
n

i
[
rm

o
v
e

the
io

n

landscape
w

aste
T

he
tie

len
cian

t
shall

alse
ensure

dcl
nor

rejected

5



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk

’s
O

ffice,
1
2
/0

6
/2

0
1
1

w
a
S

e
5

em
o

V
ect

from
th

‘nO
ili!)’

e
n
d

p
rc

p
c

!\
c
s:x

e
I.

c
D

oci,neniaiioe
nfJnspect/O)?

R
eszilLr

D
efendant

shall
docum

ent
the

results
ni’ cli

inspect
in

n
s

cO
n

tiL
ic

ted

pursuant
i.o

Sections
lilC

.2
.b

,
above.

T
he

clocum
ena’.non

hi
cich

in
sp

e
c
tio

n
sh

a
contain,

at
a

m
inim

um
,

the
Ibl

uw
inu:

T
he

date
and

tim
e

of
the

inspecH
on,

the
nam

e
ui

the
haul

ug

the
vehicle

id
ern

icatio
n

n
u

m
b

e
r

o
r

icerse
p1cm

num
ber.

n
d

the

S
o
u
re

ofthe
L

anc.scaoe
W

aste

ii,
T

he
jesu]ts

of
the

routhie
inspection

iq
u

irecl
under

section

II]
C

.2
b
i,

w
beihei

the
load

w
accepted

or
rejec:ed,

and
ibm

rejected
loads

the
:‘eason

fbi
the

rejection;

iii
T

he
results

of
any

random
inspection

required
under

secdon
I’

T
Il.C

.2.bii,
including,

hut
not

lim
ited

to
,

w
hetl,er

the
load

v
c
s

accepted
or

rejected,
and

for
rejected

ioads
the

:eason
ft)]

the

rejection;
and

iv,
T

he
nam

e
of

the
individual

w
ho

conducted
the

inspection

acuvties,

d.
Rejection

of Looth’

For
all

rejected
barb

the
D

efendant
shall

record,
the

d
a
i

and
tim

e
oh

the

iitsnecban,
the

nam
e

of
the

haul
n

frm
,

the
vehicle

iclcni
P

cttirn
num

ber

01
license

plate
u
ro

b
ei,

and
the

source
f

the
non-landscape

w
aste

6



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2

/0
6

/2
0
1

1

3.
E

ffective
im

m
ediately

u
p

o
n

e
n

try
of

this
C

onsent
O

rder,
O

ekncicni
shall

m
pln-oeni

enc
begm

utihzatior
of

the
intake

system
as

outlined
in

S
ection

1
0
.2

above
Ins

he

acceptance
of

L
andscape

W
aste

at
its

Fachity.

4
A

t
af

om
es

a
he

t’n
L

Ise
,

O
crerdani

snaIl,
prior

a
R

ik
n
c
l
s

V
L

c
n

fields
ci

the
Site,

clear
all

such
fields

of
non-landscape

w
aste

and
properly

dirpuse
of

ih
i

w
uric.

A
ddieorailv;

D
efendant

shall,
w

ithin
tw

e
n
ty

-fo
u
r

(24)
hours

after
a
p
p
h
c
a
iia

r
o

e:idscapc’
w

an
e

to
a

fold,
clear

that
field

of
non-landscape

w
aste

presentin
the

field
and

properly
chxpuse

oI
u

c.h

w
a
ste

.

5.
D

efendant
shall

at
all

tim
es,

upon
discovery

hat
iriaterial

other
tl,an

L
andscape

W
aste

has
been

im
pioperly

accepted
o
r

deposited
at

th
e

F
ackity,

w
ithin

24
hours

rem
ove

and

properly
dispose

of
such

w
aste

m
aterial.

6.
E

ffective
im

m
ediately,

the
D

efendait
shah

ensure
that

au
a
lrp

ro
p
n

Ia
e

Facility

personiiel
are

properly
infonned

in
the

identification
of

m
aterial

that
is

not
L

andscape
W

aste,

D
efendant

shall
1nanitain

at
its

acility
,

i-ecords
of

all
toantng

a
C

t:v
lie

s
coliclucied

p
1
.irJa

n
ID

this
section

1110.6
and

m
ake

scL
c]i

records
available

to
illin

o
j

E
PA

u
p

o
n

is
requesi,

7
D

efendant
shall

keen
at

the
F

acility
the

docum
entation

recm
Led

unbar
Seclion

lii.0
hetein

ta
r

a
m

inim
um

of
3

years,
and

shell
be

m
ade

available
to

Illinois
E

P
A

L
iO

fl
I

lu
e
s
L

for
in

spection
and

copying.

.
A

all
tim

es
in

the
future,

D
efendant

anal!
alocess,

apply
ucl

incupo”stc
thc

L
andscape

W
aste

he
san

e
day

ii
is

received
on

Site.
lfD

e1
n
d

an
i

is
unable

in
pincess,

apply

end
nocrO

crale
the

L
andscape

W
aste

on
die

dm
a

5
‘e

c
e
v
e
d
,

D
efendant

shall
not

i’y
ii

E
PA

by
telephone

by
close

o
f

business
that

day,
docum

ent
the

reason
i

the
hi

Iu
r

to
process.

7



E
lectronic

F
iling

-R
eceived,

C
lerk’s

O
ffice,

1
2
/0

6
/2

0
1
1

apply,and/or
incorporate

the
Landscape

W
aste,docum

entany
steps

taken
by

D
elndant

to

rem
edy

the
failure,docum

entthe
duration

thatD
efendantexpectsio

be
unable

to
process,

apply

and/orincorporate
Landscape

W
as:e

and
subrn:thatdocum

enLation
to

P
aintittand

Irm
ois

EPA

by
close

of business
the

next
business

day.

9.
IfD

efendantis
unable

to
process,apply

and
incorporate

the
L

andscape
W

aste

w
ithin

five
days

afterreceipt, D
efendantshallcease

its
receiptof L

andscape
W

aste
until

such

tim
e

asits
capacity

for sam
e-day

processing,application
and-incorporation

k
restored.T

his

conditiot does riotob’iate
the

re&
uirernents

ofill.C
.ll, below

.

10.
A

tall tjces
in

the
future, D

efendantshall process,apply
and

incorpora;e
the

Landscape
W

aste
in

a
m

anner thatprevents
the

generation
o.fnuisance

conditions
from

flies
or

odors.D
efendantshall reduce

orcease
the

application
of L

andscape
W

aste, as
necessary,

lo

preventnuisance
conditions.

:;.
A

talltim
es

in
the

tIiture,D
efendant shallm

inim
ize

storm
w

aler
runol!

Iron’.

felds
w

here
Landscape

W
aste

has
been

applied.D
efendantshal

not
apply

L
andscape

W
aste

w
ithin

25
feet ofdrainage

w
ays.A

dditionally,D
efendantshallm

aintain
buffer

sLrips
and

field

borders
and

place
phosphorous

containing
m

aterialbeneath
the

top
tw

o
inches

ofthe
soil

surlace

at
Lhe

SiL
t.2.

N
o

later than
Septem

ber30,2011,
D

efendantshall
sam

ple
and

analyze
soil

on
Ute

fields
atth

Si:c
w

here
Landscape

W
aste

is
applied.Soil

shafl
be

ar.alyzed
for.at

t
m

in
im

u
m

,
the

.

follow
ing

pantm
eteis:

pH
, organic

m
atter, phosphorous,potassium

,m
agnesium

.
calcium

anti

nitrate-nitrogen.
W

ithin
30

calendardays
ofreceiptofthe

results
of the

soil
sam

pling
and

S



E
lectronic

F
iling

-R
eceived,

C
lerk’à

O
ffice,

1
2
/0

6
/2

0
1
1

analysis
required

herein, D
efendani

shallsubm
it these

results
to

Plaintiff’s
representutives.

listed

in
Section

IILE,below
.

13.
N

o
less

than
thirty

(30)
calendar days

priorto
the

opening
oftheracilit

3
for

receipt orLanCscz.pe
W

aste
each

calendaryearcqm
m

encing
w

ith
calendaryear

2011.
i)cfcndtm

t

shallprovide
w

ritten
notice

to
allits

L
andsdpe

W
aste

suppliers
thatonly

L
sndsctipe

W
aste

w
ill

be
accepted

atthe
Facility.This

w
rkten

notification
shsilalso

be
provided

to
cu

new
suppliers

or

Landscape
•W

astew
ithinfourtesn

(14)
calendardays

prior•Lo
the-firstdelivery.

34.
The

Illinois
EPA

, its
em

ployees
and

representatives,and
the

A
ttorney

G
eneral.

her
em

ployees
and

representatives,shall
have

the
right ofentry

into
and

upon
the

D
efendant’s

facility
w

hich
is

the
subject ofthis

C
onsentO

rder, atall
reasonable

tim
es

forthe
purposes

or

conducting
inspections

and
evaluating

com
pliance

status.
In

conducting
such

inspections,
the

Illinois
EPA

,its
em

ployees
and

reprcsernative,and
the

A
ttorney

G
eneral, her

em
ployees

and

representatives,m
ay

take
photographs,sam

ples, and
collectintbrm

ation. as
they

deem
necessary.

25.
This

C
onsent O

rderin
ho

w
ay

affectsthe
responsibilities

of the
D

efenclgnt
to

com
ply

w
ith

any
other federal,state

or
local

law
s

orregulations,
including

but
not

lim
ited

to
Lhe

P
etand

the
B

oard
R

egulations.

16.
.

The
D

efendantshall
cease

and
desistfrom

tiJture
violations

ofthe
A

ci
and

B
oard

.

R
egulations

that w
ere

the
subjectm

atterofthe
C

om
plaint.

.

U
.

J’O
R

C
E

frJA
JE

U
R

j

I.
Force

niajeura
is

an
eventarising

solely
beyond

the
control

ol’the
D

efendant.

w
h!ch

prevents
the

C incly
perform

ance
of

any
of the

requirem
ents

o
f this

C
onsent O

rder
tnd

shall
includp,butis

notlim
ited

to,
events

such
as

floods, fires,tornadoes,other
natural

disasters.

9



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
ler*

’sO
ffice,

1
2
/0

6
/2

0
1
1

an
d

Iaboi
disputes

beyond
the

reasonable
control

of
the

D
alnduni.

A
n

ncretuc
in

coals

assccirted
w

ith
im

plem
enting

any
requrernerit

of
this

C
onsent

O
rder

shall
non

by
itsel

the
D

efentlent
for

a
failure

to
com

ply
w

ith
such

a
requirem

ent.

2.
W

hen
a

Jhrc’e
m

c
i/c

u
re

event
occurs

w
hich

causes
or

m
ay

carse
a

rlebi\’
ifi

perform
ance

of
any

of
the

rm
uirem

entt
of

this
C

onsent
O

rdeh
the

D
elbnd2Inl

lheIl
o

ta
M

v
m

tii)

the
Illinois

E
PA

(B
ureau

of
L

and,
Field

O
perations

Section,
D

esPlaines
O

fPce
ul

(847)
2t)4_

4000)
w

ithin
forty

eight(48)
boors

o
fth

e
occurrence.

N
ozw

itbstancl ing
any

o
m

l
not

fical
on

given
pursuant

to
the

reu
ii

n
e
n
t

above,
w

ritten
notice

shah
be

given
to

the
P

latntiff
as

coon
as

practicable,
biji

no
later

than
ten

(]0)
calendar

days
after

the
claim

ed
occurrence.

T
his

section

sholl
be

afn
o

eifect
as

tu
the

oarticuloi
event

n
v
clv

e
if

the
D

efejidani
la

:s
0

C
O

m
p
I\

w
ith

these
nntlce

requirem
ents.

3
W

th
i

ten
(10)

caIeoda
days

of
receipt

of
any

w
rj[L

cn/hrce
m

/eu
im

notice,
the

P
laintiff

shoP
respond

in
w

ritto
g

re
g

a
rd

in
g

the
D

efendants
claim

of
a

delay
or

im
pedim

ent
to

perform
ance.

If
the

Plaintiff
agrees

that
the

d
e
1

or
im

p
e
d

im
e
n

t
to

per
b

rn
ia

n
u

a
has

been
or

w
ill

be
caused

by
circum

stw
ices

beyond
the

control
of

the
D

efendant
an

d
th

at
the

D
eln

cian
i

cuuld

not
have

prevented
the

delay
b
y

the
exercise

cld
tie

diligence,
the

erues
shall

stipulate
to

an

exteosnn
of

dte
tequired

deadiim
e(s)

for
all

requirem
ent(s)

iffected
by

the
delay,

by
p

eru
d

equivalent
to

the
delay

actually
caused

by
su

c
h

circu
rn

staJtces.
S

uei
stipulation

m
ay

be
llld

us
a

niodi0crtion
to

h
is

C
unrent

O
i’der.

4.
II’ the

Plainli ff
does

n
o
t

accept
tite

D
efancirini’s

claim
ol’ O

fw
’c;e

n
a
p

sin
e

m
eal

he

D
efe

n
d
iii

m
u
st

file
a

neittion
w

ith
the

C
o
u
rt

w
ithin

tw
enty

(20)
cal

en
d
ad

cIa’s
o
.

‘O
C

C
i pi

nI
tht’

F
laIn

iiis
determ

nation
in

order
to

contest
the

im
position

of
stlpulaiscl

penalties.
‘lbs

Plo
Intl(1



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2
/0

6
/2

0
1
1

shall
have

tw
enty

(20)
caiendar

clays
to

file
its

response
to

said
petition.

T
hc

hLIclcn
o[

proul
ol

tabiisbing
that

a/n
n
cc

ajacere
ev

en
t

pievened
the

tim
ely

perbr;iiaoce
sha,

he
uoon

the

D
efendant.

1[ibis
C

ourt
determ

ines
that

the
delay

or
intpechm

ent
to

peilbm
iance

las
been

nr

w
ilt

be
caused

by
circum

stances
solely

beyond
the

control
of

the
D

eièndent
anc

thot
die

D
efendant

could
not

nave
prevened

the
delay

by
the

r
c
s
e

0
u
c
e

d
:iig

e
c
.

ihu
)elcnduot

shsl
be

excused
as

to
that

event
(including

any
m

posi
00

01
stip

u
lated

penal
ics).

dir
all

recluirem
ents

affected
by

the
delay,

for
n

period
o
ftb

n
e

e
u

iv
a
ln

t
to

ho
delcy

o
su

ch
th

o
r

period
as

m
ay

he
determ

ined
by

this
C

o
u

.

E.
In

fo
rc

o
n

ie
n

t
und

M
odification

of
C

onsent
O

rder

T
his

C
onsent

O
rder

is
a

binding
and

enforceable
order

of
this

C
ourt.

T
his

C
ourt

shall
retain

jullsdiction
of

this
m

atter
and

shell
consider

any
m

otion
by

any
party

lb’
the

purposes

Of
ntereeting

end
enforcing

:he
term

s
and

e•cdltians
of

this
C

onsent
O

ider.
T

hu
D

u!ènclant

agrees
that

notice
of

any
subsequent

proceeding
to

enforce
this

C
onsent

O
rder

m
ay

he
nm

de
by

m
ci,

and
w

m
ves

any
requrrem

em
of service

of
process.

2.
The

Parties
to

the
C

lonssnl
O

rder
m

ay,
by

m
utual

w
ritten

consent,
extend

any

com
pliance

dates
or

m
odify

the
torm

s
cfthis

C
onsent

O
d

er
w

ithout
leave
0lth

is
C

on.
A

req
u
est

ttui
any

m
odifratson

ShI1
be

m
ace

in
w

btinq
and

subm
itted

to
he

d
in

rric
c
i

representatives.
A

ny
such

req
u

est
shall

be
m

ade
by

separate
docum

euL
and

d
all

nOt
be

subm
ttCC

w
ithit

any
other

reporl
O

SL:billittal
reqLrircd

by
this

C
o
n
se

n
t

O
rd

er.
A

nu
srrch

a
g

v
a
r!

m
odification

shall
be

in
w

riting
and

signed
by

authorized
representatives

o1
cach

p
arty

,
d

i
Pliag

end
incoipo:

ad
o
n

by
o
fero

ce
into

this
C

onscn:
O

rder.



E
lectro

n
ic

F
ilin

g
R

eceiv
ed

,
C

lerk
’s

O
ffice,

1
2
/0

6
/2

0
1
1

F.
N

otice
find

S
ubm

itfrJs

E
x
e
o
o

for
pay’rnens.

tliO
su

b
m

i:ra
O

fany
notice,

reports
or

o
th

i
C

lO
’JU

m
efllx

rC
19L

111C
d

Lindcr
tii

C
onscn

O
rder,

shah
be

dehvered
to

the
follow

Ing
designateci

re
p
:e

sn
1
i

\n
:

A
i..tQ

th_
P

lain
Lif

V
anesse

H
orton

A
ssistant

A
ttorney

G
ene:al

Q
Ffice

of
the

i!H
nois

A
t1orre’

G
enere

E
iro

n
m

e
,ite

l
u
re

a
r:

69
W

.
W

ashington,
1

8
h

F
loor

0hicago
IH

inois
60602

FA
X

:
(312)

814-2347

P
eter

O
rio

sJy
A

ssistant
C

o
u
n
se

1H
nois

L
PA

9511
W

.
H

arrison
D

es
P

laines,
IL

60016
FA

X
:

(217)
294-4083

A
s

to
the

e
fe

n
d
a
n
t

D
on

iIarnrnan
F

arm
s

L
L

C
D

oflald
:J.H

arnm
ao

6
H

O
S

tateR
o
u
te7

l
O

sw
ego,

IL
60543

G
eorge

M
ueller

609
E

trm
ROELCI

O
ew

e,
IL

61350
c.

:R
eIce

from
L

iab
Iity

In
coasceratlon

of
the

D
efendant’s

paym
ent.

o
fa

7,500.0O
penaliy,

its
com

m
itm

ent
to

cease
and

dess1
as

consined
in

S
ection

111
0.16

aboce,
and

com
pletion

oJ’ nIl
uci

vi
us

i’ugairecl

haneLLader,
the

PIaInt:if
eleoses,

w
ai’’es

and
d

sch
ares

the
D

cf’cnclant
from

iiy
l
L

I
t
r

info
1

o
r

pend
lice

fo
r

Lhe
foolalions

of
h

c
A

ct
m

at
w

ere
the

su
lect

o
’;ro

ler
ol

1’e
C

o:npian
b
u
d

a



E
lectro

n
ic

F
iling

-
R

eceived,
C

lerk’s
O

ffice,
1
2
/
0
6
/2

0
1

1

T
c

release
set

thrth
above

does
not

extend
La

an
y

m
a
tte

rs
o
th

e
r

th
a
n

th
o
se

e
p

re
c
s
lv

sp
e
c
i

fle
d

in

P
lainiifls

First
A

m
ended

C
am

p]
aim

le
d

on
M

ay
5,

2009.
T

heP
leintiff’

rasarvan.
and

this

C
onsem

O
rcIe

is
w

ithom
prejud;ce

to,
nil

ifghts
of

the
State

of
H

linchs
aoaiiisl

Lhe
D

c!i-iC
luni

w
ib

respecl
In

a) Iother
n

atters,
including

but
nut

in
iitad

to
the

iN
low

ing:

a.
crim

inal
liabilityt

b.
inbi

ity
fr

future
violations.

c.
ha

biliry
ibe

natural
resources

dam
age

arising
out

of
the

a)legarl
y
in

m
ions:

anti

d.
the

D
efendant’s

jyflure
to

satist
the

et:nem
en1s

of
this

C
onsent

O
rder

N
othing

n
this

C
onsent

O
rder

is
intended,

as
a

w
aiver,

discharge
release,

or
envenom

not
to

sue

for
any

claim
or

cause
of

action,
adm

inistrative
or judicial,

civil
ui

crim
inal,

past
or

luture.
in

law

or
in

ec’city,
w

hich
the

State
o
T

[ii:o
is

m
ay

have
against

any
person,

as
defined

by
Sectini:

3.315

of
the

A
ct,

415
IL

C
S

5/3.31
5

(2008),
other

than
the

D
efendant,

H
,

E
xecution

n
d

E
ntry

of
C

onsent
O

rder

T
his

O
rder

shall
becom

e
effeed

v
e

only
w

hen
executed

by
all

Partica
lo

the
C

oneen:
O

d
er

and
the

C
oon,

T
his

O
rder

m
ay

be
executed

by
the

patties
in

o
e
r

m
ore

counterpoils,
all

of

w
hich

taken
together

shah
constitute

one
and

the
scv

e
instrom

ent.
T

he
ro

d
e
sg

n
c
d

renressi’.rahves
fs

each
pany

certify
that

U
iey

are
fuliy

utiiorizod
bt’

the
p
a
r

w
hom

they

represen
to

enter
into

the
tet

ns
nod

condiions
of

this
C

onsni’
O

rder
n
d

to
a
u

lv
hind

them
to

W
H

E
R

E
F

O
,

the
p

a
rtie

s,
by

thair
representatives,

enter
ifltO

[hs
C

onsent
O

rtlet
ncl

subm
it

it
to

this
C

ourl
that

II
m

ay
be

approved
and

entered.

D
F

“
.

A



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2
/0

6
/2

0
1
1

FO
R

T-LE
P

L
A

IN
T

L
R

PE
O

PL
E

O
P

TT-IE
S

T
6I
E

O
F

IL
L

IN
O

IS
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

\L
.

c:
i
/
,

L
ISA

A
A

D
IG

A
N

,
PR

O
T

E
C

T
IO

N
A

G
EN

EN
’

A
floiny

C
e1

1
rE

t!
o!

tie
S

it
of

H
1nois

M
A

Y
I1-IE

W
1. D

N
N

,C
ie

f
L

ISA
B

O
N

N
E

IT
.

.A
cuing

D
iiec.or

E
n’cnm

enL
aI

E
foroarneni/

illinois
En\’

oflrneM
a!

P
rutecoon

A
n:ncv

A
sb

e
sc

s
L

iiig
io

n
D

ihsion

EN
’:

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

B
Y

_
_
_
_
_
_
_
_

_
_
_
_
_
_

R
O

SE
M

A
R

IE
C

A
ZEA

TJ,
C

lhef
.IC

H
N

i,
K

IM

E
nvironm

ental
B

ureau
C

hief
L

egal
C

oo
nstl

D
A

T
E

D
A

T
E

:

_
_
_
_
_
_
_
_

_
_
_
_

•14



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk

s
O

ffice,
1
2
/0

6
/2

0
1
1

W
H

E
R

E
FO

R
E

,
the

partIes,
by

their
representatives,

enter
into

this
C

onsent
O

rder
and

subm
it

it
to

this
C

ourt
that

it m
ay

he
approved

and
entered,

A
G

R
E

F
a

O
R

T
H

E
PL

A
iN

T
IFF:

PE
O

PL
E

O
F

TEE
ST

A
T

E
O

F
JLLLN

C)IS
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

ex
reL

L
ISA

M
A

D
IG

A
N

,
PR

O
T

E
C

T
IO

N
A

G
E

N
C

Y
A

ttorney
G

eneral
ofthe

State
ofIllinois

M
A

T
T

H
E

W
J.

D
U

N
N

,
C

hief
L

ISA
B

O
N

N
E

IT
,

A
cting

ID
irector

E
nvironm

ental
E

nforcem
ent’

lliinois
E

nvironm
ental

Protection
A

gency
A

sbestos
L

itigation
T

hvsion

B
Y

E
nviröm

cnt
ThIreau

C
hiefL

egal
C

ounsel
1

D
A

T
E

;
D

A
T

E
;

_
_

_
_
_
_
_

14



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
le

rk
s

O
ffice,

1
2
/0

6
/2

0
1
1

A
sbesm

s
L

itigation
D

ivision

B
Y

:

_
_
_
_
_
_
_
_
_
_
_
_
_
_

B
Y

:

_
_
_
_
_
_
_
_
_
_
_
_
_
_

R
O

S
E

M
R

tE
C

A
Z

E
A

U
,C

hief
J
Q

}
J.

K
JM

E
nvironm

ental B
ureau

C
hiefL

egal
C

ounsel

D
A

T
E

:
D

A
T

E
:

_
_
_
_

O
R

THEE
D

B
F

E
N

D
A

T
:

D
O

H
A

M
i\1A

N
F

A
R

M
S

L
L

C

B
Y

:
J

J
4

f)A
T

E
:

EN
LER

EID
:

14



E
lectro

n
ic

F
ilin

g
-

R
eceiv

ed
,

C
lerk’s

O
ffice,

1
2
/0

6
/2

0
1
1

FO
R

TH
,E

D
E

F
E

N
D

A
4T

:

D
O

N
H

A
J4M

A
N

fA
R

M
S

L
L

C

D
A

TE:

E
N

T
E

R
E

D

T
rn

o
th

y
J

M
cC

ann

JU
D

G
E





IL
L

T
N

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

A
pril

2,
2009

U
N

IT
E

D
C

IT
Y

O
F

Y
O

R
K

V
IL

L
E

,
a

m
unicipal)

corporation.
))

C
om

plainant,
)))

PC
B

08-96

)
(C

itizen’s
E

nforcem
ent

—
L

and,
W

ater)
H

A
M

M
A

N
F

A
R

M
S

.
))

R
espondent.

)

O
R

D
E

R
O

F
T

H
E

B
O

A
R

D
(by

T
.E

.
Johnson):

T
his

citizen’s
enforcem

ent
action

concerns
the

application
of

landscape
w

aste
to

farm
land

in
K

endall
C

ounty.
T

he
case

is
before

the
B

oard
today

on
three

m
otions.

First,
H

am
m

an
F

arm
s

(H
am

m
an)

filed
a

m
otion

to
reconsider

a
portion

o
f

the
B

oard’s
O

ctober
16,

2008
opinion

and
order.

S
econd,

H
am

m
an

filed
a

m
otion

to
dism

iss
as

“duplicative”
counts

I
and

H
of

the
com

plaint
filed

by
U

nited
C

ity
ofY

orkville
(Y

orkville),
T

hird,
Y

orkville
filed

a
m

otion
for

leave
to

file
an

am
ended

com
plaint,

attaching
the

am
ended

com
plaint.

F
or

the
reasons

below
,

the
B

oard
denies

all
three

m
otions.

T
he

B
oard

declines
to

reconsider
its

decision
denying

H
am

m
an’s

m
otion

for
dism

issal
of

count
IV

(“W
ater

P
ollution

V
iolations”)

of
Y

orkville’s
com

plaint.
T

he
B

oard
finds

neither
count

I
(“O

pen
D

um
ping

V
iolations”)

nor
count

11
(“L

andscape
W

aste
V

iolations”)
duplicative

of
a

pending
circuit

court
action.

F
inally,

the
B

oard
denies

Y
orkville’s

m
otion

for
leave

to
file

an
am

ended
com

plaint
setting

forth
a

m
odified

count
III

(“A
ir

P
ollution

V
iolations”).

Y
orkville

is
granted

leave,
how

ever,
to

file
an

am
ended

com
plaint

in
accordance

w
ith

this
order

by
M

ay
4,

2009.
H

am
m

an
m

ay
file

an
answ

er
by

July
6,

2009.

B
elow

,
the

B
oard

w
ill

provide
the

procedural
history

o
f

this
case

before
ruling

on
the

m
otions.

P
R

O
C

E
D

U
R

A
L

H
IS

T
O

R
Y

O
n

June
4,

2008,
Y

orkville
filed

a
four-count

com
plaint

against
H

am
m

an
(C

om
p.).

Y
orkville

alleged
that

1-lam
m

an
violated

provisions
of

the
E

nvironm
ental

P
rotection

A
ct

(A
ct)

(415
IL

C
S

5(2006))
prohibiting

land,
air,

and
w

ater
pollution

and
unperm

itted
w

aste
handling

activities.
O

n
July

8,
2008,

H
am

m
an

filed
a

m
otion

to
strike

or
dism

iss
m

ost
ofY

orkville’s
com

plaint.
T

he
B

oard
ruled

on
that

m
otion

in
an

O
ctober

16,
2008

opinion
and

order.
A

m
ong

other
things,

the
B

oard
dism

issed
w

ithout
prejudice

count
III

(“A
ir

P
ollution

V
iolations”)

of
Y

orkville’s
com

plaint
as

insufficiently
pled,

but
denied

H
am

m
an’s

m
otion

to
dism

iss
count

II
(“L

andscape
W

aste
V

iolations”)
and

c
o
u
n
t

IV
(“W

ater
P

ollution
V

iolations”).
In

addition,
the

B
oard

granted
H

am
m

an’s
m

otion
to

strike
w

ith
prejudice

both
paragraph

49
of

count
11

(alleging

f
l
B

I
T



violations
by

the
Illinois

E
nvironm

ental
P

rotection
A

gency)
and

Y
orkville’s

requests
for

attorney
fees

and
costs.

T
he

B
oard

also
accepted

for
hearing

Y
orkville’s

com
plaint

as
m

odified
by

the
B

oard’s
order.

O
n

N
ovem

ber
14,

2008,
H

am
m

an
filed

a
m

otion
for

reconsideration
(M

ot.
R

econ.)
ofthe

B
oard’s

O
ctober

16,
2008

decision
denying

1-lam
m

an’s
m

otion
to

dism
iss

count
IV

(“W
ater

P
ollution

V
iolations”).

Y
orkville

filed
a

response
in

opposition
on

D
ecem

ber
1,

2008
(R

esp.
R

econ.).
O

n
D

ecem
ber

11,
2008,

H
am

m
an

filed
a

m
otion

for
leave

to
file

a
reply,

attaching
the

reply
(R

eply
R

econ.).
H

am
m

an’s
m

otion
for

leave
to

file,
w

hich
Y

orkville
did

not
oppose,

is
granted.O

n
N

ovem
ber

17,
2008,

H
am

m
an

filed
a

m
otion

to
dism

iss
as

duplicative
count

I
(“O

pen
D

um
ping

V
iolations”)

and
count

II
(“L

andscape
W

aste
V

iolations”)
of

Y
orkville’s

com
plaint

(M
ot.

D
ism

.).
Y

orkville
filed

a
response

in
opposition

on
D

ecem
ber

1,
2008

(R
esp.

D
ism

.).
O

n
D

ecem
ber

11,
2008,

H
am

m
an

filed
a

m
otion

for
leave

to
file

a
reply,

attaching
the

reply
(R

eply
D

ism
.).

1-Jam
m

an’s
m

otion
for

leave
to

file,
w

hich
Y

orkville
did

not
oppose,

is
granted.

O
n

D
ecem

ber
1,

2008,
Y

orkville
filed

a
m

otion
for

leave
to

file
an

am
ended

com
plaint

to
cure

the
deficiencies

o
f

dism
issed

count
III

(“A
ir

P
ollution

V
iolations”)

(M
ot.

A
m

.
C

om
p.),

attaching
the

am
ended

com
plaint

(A
m

.
C

om
p.).

H
am

m
an

filed
a

response
in

opposition
on

D
ecem

ber
10,

2008
(R

esp.
A

m
.

C
om

p.).
O

n
D

ecem
ber

24,
2008,

Y
orkville

filed
a

m
otion

for
leave

to
file

a
reply,

attaching
the

reply
(R

eply
A

m
.

C
om

p.).
Y

orkville’s
m

otion
for

leave
to

file,
w

hich
H

am
m

an
did

not
oppose,

is
granted.

H
A

M
M

A
N

’S
M

O
T

IO
N

T
O

R
E

C
O

N
S

ID
E

R

C
ount

Ill
of

the
com

plaint
(“A

ir
P

ollution
V

iolations”)
w

as
dism

issed
on

O
ctober

16,
2008.

Y
orkville

alleged
in

count
III

that
H

am
m

an
violated

S
ection

9(a)
of

the
A

ct
(415

IL
C

S
5/9(a)

(2006))
through

its
application

of
landscape

w
aste.

Y
orkville

asserted
that

in
applying

the
landscape

w
aste,

H
am

m
an

allow
ed

the
discharge

of
a

contam
inant,

odor,
into

the
environm

ent
so

as
to

cause
air

pollution
by

unreasonably
interfering

w
ith

Y
orkville’s

residents’
use

and
enjoym

ent
of

life
and

property.
T

he
B

oard
granted

1-lam
m

an’s
m

otion
to

dism
iss

count
III

because
the

c
o

u
n

t
as

pled
did

not
satisfy

the
requirem

ents
of

the
A

ct
(415

IL
C

S
5/31(c),

(d)(1)
(2006))

or
the

B
oard’s

procedural
rules

(35
Ill.

A
dm

.
C

ode
103.204(c)(2))

for
the

contents
of

a
com

plaint.

In
its

m
otion

for
reconsideration,

H
am

m
an

argues
that

the
reasons

for
the

B
oard’s

O
ctober

16,
2008

dism
issal

of
count

111
(“A

ir
P

ollution
V

iolations”)
apply

w
ith

equal
force

to
Y

orkville’s
count

IV
(“W

ater
P

ollution
V

iolations”).
M

ot.
R

econ.
at

4.
A

ccording
to

H
am

m
an,

count
1V

,
like

count
111,

“proffers
only

legal
conclusions

w
hich

are
unsupported

by
allegations

of
specific

facts,
and

should
have,

like
C

ount
111,

been
dism

issed
for

failure
to

m
eet

the
B

oard’s
pleading

requirem
ents.”

Id.
at

2-3.
referring

to
35111.

A
drn.

C
ode

103.204(c)(2).
H

am
m

an
asserts

that
the

B
oard

should
therefore

reconsider
its

denial
ofH

arnrnan’s
m

otion
to

dism
iss

count
IV

as
insufficiently

pled.
M

ot.
R

econ.
at

5.
Y

orkville
responds

that
the

B
oard

correctly
applied

the
law

to
count

1V
,

adding
that

Y
orkville

“does
not

need
to

m
ake

a
show

ing
of
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‘unreasonable
interference’

to
establish

a
prim

a
facie

case
of

w
ater

pollution.”
R

esp.
R

econ.
at

2-4.

A
m

otion
to

reconsider
m

a
y

be
brought

“to
bring

to
the

[B
oard’s]

attention
new

ly
discovered

evidence
w

hich
w

as
not

available
at

the
tim

e
of

the
hearing,

changes
in

the
law

or
errors

in
the

[B
oard’s]

previous
application

of
existing

law
.”

C
itizens

A
gainst

R
egional

L
andfill

v.
C

ounty
B

oard
of

W
hiteside

C
ounty,

P
C

B
92-156,

slip
op.

at
2

(M
ar.

11,
1993),

citing
K

orogluvan
v.

C
hicago

T
itle

&
T

rust
C

o.,
213

III.
A

pp.
3d

622,
627,

572
N

.E
.2d

1154,
1158(1S

t
D

ist.
1991);

see
also

35111.
A

dm
.

C
ode

101.902.
In

addition,
a

m
otion

to
reconsider

m
ay

specify
“facts

in
the

record
w

hich
w

ere
overlooked.”

W
ei

E
nterprises

v.
IE

P
A

,
PC

B
04-23,

slip
op.

at
3

(Feb.
19,

2004).

A
s

the
B

oard
stated

in
its

O
ctober

16,
2008

order:

T
he

com
plaint

is
not

required
to

set
out

all
of

Y
orkville’s

evidence.
See

C
arriage

W
ay

W
est,

88111.
2d

at
308,

430
N

.E
.2d

at
1008-09;

C
ity

of
W

ood
R

iver,
PC

B
98-43,

slip
op.

at
2.

C
onsidering

the
entire

com
plaint,

the
B

oard
finds

that
Y

orkville’
s

allegations
satisfy

the
pleading

requirem
ents,

including
the

requirem
ent

to
advise

H
am

m
an

so
as

to
reasonably

allow
H

am
m

an
to

defend
itself

against
the

alleged
violations

of
S

ections
12(a)

and
12(d).

See
C

ollege
H

ills,
91111.

2d
at

145,
435

N
.E

.2d
at

466-67;
L

loyd
A

.
F

ry
R

oofing,
20

Ill.
A

pp.
3d

at
305,

314
N

.E
.2d

at
354;

see
also

V
illage

of
M

ettaw
a,

249
III.

A
pp.

3d
at

557,
616

N
.E

.2d
at

1303
(“pleadings

are
not

intended
to

create
technical

obstacles
to

reaching
the

m
erits

of
a

case,”
but

rather
“a

flexible
standard

m
ust

be
applied

to
the

language
o
f

the
pleadings

w
ith

the
aim

of
facilitating

substantial
justice

betw
een

the
parties”);

415
IL

C
S

5/31(c),
(d)(1)

(2006);
35111.

A
dm

.
C

ode
103.204(c)(2).

U
nited

C
ity

of
Y

orkville
v.

H
am

m
an

F
arm

s,
P

C
B

08-96,
slip

op.
at

25
(O

ct.
16,

2008)

T
he

B
oard

is
not

persuaded
by

H
am

m
an’s

argum
ents

for
reconsideration.

H
am

m
an

does
not

take
into

account
the

differences
betw

een
the

provisions
of

the
A

ct
allegedly

violated
or

the
differences

in
the

groundw
ater

pollution
and

air
pollution

counts
as

pled
by

Y
orkville.

A
dditionally,

contrary
to

H
am

m
an’s

assertions
(M

ot.
R

econ.
at

3;
R

eply
R

econ.
at

2),
the

B
oard’s

O
ctober

16,
2008

order
did

not
state

that
H

am
m

an’s
m

otion
to

dism
iss

w
as

deficient
for

fa1ing
to

“dispute
the

facts
pled

by
Y

orkville”
(M

ot.
R

econ.
at

3).
W

hat
is

left
out

ofH
arnm

an’s
quotation

of
the

B
oard’s

order
(M

ot.
R

econ.
at

3)
is

the
B

oard’s
citation

to
the

specific
paragraphs

of
Y

orkville’s
com

plaint
that

1-lam
m

an’s
“argum

ent
fail[ed]

to
address”

(H
am

m
an

Farm
s,

PC
B

08-96,
slip

op.
at

23-24
(O

ct.
16,

2008)).
See

P
eople

cx
rel.

W
illiam

J.
S

cott
v.

C
ollege

H
ills

C
orp.,

91111.
2d

138,
145,

435
N

.E
.2d

463,
466-67

(1982)
(“the

w
hole

com
plaint

m
ust

be
considered,

rather
than

taking
a

m
yopic

view
of

a
disconnected

part”).

A
pplying

the
standards

for
reconsideration

articulated
above,

the
B

oard
denies

H
am

m
an’s

m
otion

to
reconsider.
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H
A

M
M

A
N

’S
M

O
T

IO
N

T
O

D
IS

M
IS

S
C

O
U

N
T

S
I

A
N

D
II

H
am

m
an

m
oves

to
dism

iss
as

“duplicative”
counts

I
and

II
of

Y
orkville’s

com
plaint.

In
count

I
(“O

pen
D

um
ping

V
iolations”),

Y
orkville

alleges
that

H
am

m
an

violated
S

ections
21(a),

21(d)(1),
21(d)(2),

21(e),
and

2
l(p

)(l)
o

fth
e

A
ct

(415
IL

C
S

5/21(a),
21(d)(1),

21(d)(2),
21(e),

2
l(p

)(l)
(2006))

by
applying

landscape
w

aste
m

ixed
w

ith
litter

and
general

refuse
to

its
farm

fields
and

then
allow

ing
the

litter
and

general
refuse

to
rem

ain.
C

om
p.

at
7-8.

Y
orkville

m
aintains

that
H

am
m

an
has

allow
ed

open
dum

ping,
conducted

w
aste-storage

and
w

aste-disposal
operations

w
ithout

a
perm

it
and

in
violation

of
the

A
ct,

and
allow

ed
its

farm
to

becom
e

a
w

aste
disposal

site.
Id.

C
ount

II
(“L

andscape
W

aste
V

iolations”)
alleges

that
H

am
m

an
violated

S
ections

21(a),
21

(d)(1),
21

(d)(2),
21(e),

and
21(q)

of
the

A
ct

(415
IL

C
S

5/21(a),
21

(d)(1),
21(d)(2),

21(e),
2

1(q)
(2006)).

C
om

p.
at

12.
Y

orkville
asserts

that
since

H
am

m
an

began
applying

landscape
w

aste
to

its
farm

fields,
1-lam

m
an

has
applied

landscape
w

a
s
t
e

a
t

r
a
t
e
s

g
r
e
a
t
e
r

than
the

agronom
ic

rate
o
f

20
tons

per
acre

per
year.

A
ccording

to
count

II,
H

am
m

an
has

allow
ed

open
dL

lrnping,
conducted

w
aste-storage

and
w

aste-disposal
operations

w
ithout

a
perm

it
and

in
violation

of
the

A
ct,

allow
ed

its
farm

to
becom

e
a

w
aste

disposal
site,

and
failed

to
obtain

a
landscape

w
aste

com
posting

operation
perm

it
or

qualify
for

an
exem

ption
from

perm
itting

under
S

ection
21(q)(2)

or
(q)(3).

Id.

In
its

pending
m

otion
to

dism
iss,

H
am

m
an

argues
that

counts
I

and
II

ofY
orkville’s

com
plaint

are
duplicative

of
a

com
plaint

filed
against

H
am

m
an

by
the

Illinois
A

ttorney
G

eneral
o
n

behalf
of

the
P

eople
of

the
S

tate
o
f

Illinois
in

the
C

ircuit
C

ourt
of

the
S

ixteenth
Judicial

C
ircuit,

K
endall

C
ounty,

C
ase

N
o.

2008
C

R
081

1.
M

ot.
D

ism
.

at
1-2.

T
he

P
eople’s

com
plaint,

w
hich

w
as

filed
w

ith
the

circuit
court

on
S

eptem
ber

17,
2008,

becam
e

a
part

of
the

record
before

the
B

oard
•for

the
first

tim
e

as
an

attachm
ent

to
H

am
m

an’s
instant

m
otion

for
dism

issal.
A

ccording
to

H
am

m
an,

“[t]he
sam

e
operative

facts
are

pled
and

relied
upon

by
Y

orkville
and

by
the

A
ttorney

G
eneral”

and
“the

very
sam

e
statutory

provisions
are

alleged
to

have
been

violated
in

Y
orkville’s

C
om

plaint
and

in
the

A
ttorney

G
eneral’s

C
om

plaint.”
Id.

a
t

2.
H

am
m

an
m

aintains
that

Y
orkville’s

citizen
enforcem

ent
action

should
“yield

to
the

action
brought

by
the

A
ttorney

G
eneral

concerning
the

sam
e

alleged
violations.”

Id.
a
t

3.

Y
orkville

asserts
that

H
am

m
an’s

m
otion

to
dism

iss
is

untim
ely

under
S

ection
101.506

of
the

B
oard’s

procedural
rules

(35
Ill.

A
dm

.
C

ode
101.506),

having
been

filed
m

ore
than

30
days

after
H

am
m

an
w

as
served

w
ith

Y
orkville’s

com
plaint.

R
esp.

D
ism

.
at

2.
Y

orkville
m

aintains
that

the
B

oard
m

ust
therefore

strike
or

deny
H

am
m

an’s
m

otion
to

dism
iss

because
the

m
otion

w
as

late.
Id.

a
t

3.
A

s
to

the
m

erits
of

H
am

m
an’s

m
otion,

Y
orkville

concedes
that

“som
e

of
the

factual
allegations”

o
f

the
tw

o
com

plaints
“
a
r
e

sim
ilar,”

but
argues

that
Y

orkville’s
com

plaint
is

not
duplicative

of
the

P
eople’s

com
plaint:

Y
orkville’s

C
om

plaint
includes

allegations
that

H
am

m
an

F
arm

s
violated

the
Illinois

E
nvironm

ental
P

rotection
A

ct
since

approxim
ately

1993.
O

n
the

other
hand,

the
A

ttorney
G

eneral’s
C

om
plaint

contains
allegations

that
H

am
m

an
F

arm
s

violated
the

A
ct

only
since

S
eptem

ber
21,

2007.
W

ith
Y

orkville
covering

alm
ost

fourteen
additional

years
of

alleged
violations

com
pared

to
the

A
ttorney

G
eneral’s

one
year,

the
tw

o
com

plaints
can

not
be

considered
substantially

sim
ilar.

Id.
a
t

4-
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H
am

m
an

replies
that

Y
orkville

relies
upon

“im
possibility”

by
asserting

that
H

am
m

an
should

have
argued

about
the

P
eople’s

com
plaint

“m
onths

before
that

com
plaint

w
as

even
filed.”

R
eply

D
ism

.
at

4.
1-lam

m
an

filed
its

current
m

otion
to

dism
iss

w
ithin

roughly
three

w
eeks

of
receiving

a
copy

of
the

B
oard’s

O
ctober

16,
2008

decision
ruling

upon
H

am
m

an’s
first

m
otion

to
dism

iss.
Id.

A
s

for
Y

orkville’s
argum

ent
about

its
com

plaint
alleging

violations
over

a
longer

period
of

tim
e

than
does

the
P

eople’s
action,

H
am

m
an

argues
that

the
length

of
tim

e
during

w
hich

violations
allegedly

occurred
“w

ould
go

only
to

the
rem

edy.”
Id.

at
6.

F
urther,

according
to

H
am

m
an,

the
“crucial

inquiry”
is

w
hether

the
tw

o
com

plaints
arise

out
of

the
sam

e
occurrence,

not
w

hether
the

legal
theory,

issues,
burden

of
proof,

or
relief

sought
m

aterially
differ.

Id.,
citing

C
om

bined
Ins.

C
o.

of
A

m
erica

v.
C

ertain
U

nderw
riters

at
L

loyd’s
L

ondon,
356

Ill.
A

pp.
3d

749,
753,

826
N

.E
.2d

1089,
1094

(1st
D

ist.
2005)

(interpreting
m

eaning
of

“sam
e

cause”
w

ithin
S

ection
2-619(a)(3)

of
the

C
ode

of
C

ivil
P

rocedure
(735

IL
C

S
5/2-619(a)(3)).

T
he

B
oard

w
ill

not
strike

or
deny

H
am

m
an’s

m
otion

to
dism

iss
as

untim
ely.

Y
orkville’s

com
plaint

w
as

filed
w

ith
the

B
oard

on
June

4,
2008,

w
hile

the
P

eople’s
com

plaint
w

as
filed

w
ith

the
K

endall
C

ounty
C

ircuit
C

ourt
approxim

ately
three

and
one-half

m
onths

later,
on

S
eptem

ber
17,

2008.
H

am
m

an
correctly

points
out

that
the

P
eople’s

com
plaint

w
as

filed
after

H
am

m
an

tim
ely

filed
its

first
m

otion
to

dism
iss

portions
of

Y
orkville’s

com
plaint

and
before

the
B

oard
ruled

on
that

m
otion.

R
eply

D
ism

.
at

3.
U

nder
these

circum
stances,

and
to

avoid
any

potential
m

aterial
prejudice,

the
B

oard
w

ill
consider

H
am

m
an’s

pending
m

otion
to

dism
iss

counts
I

and
11

of
Y

orkville’s
com

plaint
based

on
the

P
eople’s

circuit
court

com
plaint.

In
ruling

on
a

m
otion

to
dism

iss,
the

B
oard

takes
all

w
ell-pled

allegations
as

true
and

draw
s

all
reasonable

inferences
from

them
in

favor
of

the
non-m

ovant.
See,

e.g
,

B
eers

v.
C

alhoun,
PC

B
04-204,

slip
op.

at
2

(July
22,

2004).
“U

nless
the

B
oard

determ
ines

that
[the]

com
plaint

is
duplicative

or
frivolous,

it
shall

schedule
a

hearing.”
415

IL
C

S
5/3

1(d)(1)
(2006);

see
also

35111.
A

dm
.

C
ode

103.212(a),
A

com
plaint

is
“duplicative”

if
it

is
“identical

or
substantially

sim
ilar

to
one

brought
before

the
B

oard
or

another
forum

.”
35111.

A
dm

.
C

ode
101.202.F

or
the

reasons
below

,
the

B
oard

finds
that

c
o

u
n

ts
I

and
II

ofY
orkville’s

com
plaint

before
the

B
oard

are
not

duplicative
of

the
P

eople’s
circuit

court
com

plaint.
In

deciding
w

hether
a

citizen
com

plaint
is

duplicative
of

a
court

action,
the

B
oard

has
looked

to
w

hether
the

parties
before

the
B

oard
are

also
before

the
court.

See
L

ake
C

ounty
F

orest
P

reserve
D

istrict
v.

N
eil

O
stro.

Janet
O

stro,
and

B
ig

F
oot

E
nterprises,

P
C

B
92-80,

slip
op.

at
2

(July
30,

1992).
F

or
exam

ple,
in

Indian
C

reek
D

evelopm
ent

v.
B

urlington
N

orthern
S

anta
Fe

R
ailw

ay
C

o.,
P

C
B

07-
44

(M
ar.

15,
2007),

the
B

oard
found

that
a

citizen
com

plaint
filed

w
ith

B
oard

against
a

railw
ay

com
pany

w
as

not
duplicative

w
here,

am
ong

other
things,

the
citizen

com
plainant

w
as

not
a

party
to

the
circuit

court
action

brought
by

the
P

eople
against

the
sam

e
railw

ay
com

pany.
See

Indian
C

reek
D

evelopm
ent,

P
C

B
07-44,

slip
op.

at
6.

H
ere,

the
parties

to
the

respective
proceed

ings
differ.

Y
orkville

is
not

a
party

to
the

circuit
court

action.

T
he

B
oard

has
also

considered
w

hether
the

tw
o

“com
plaints

are
based

on
d
iffe

re
n

t

theories
(e.g.,

nuisance
vs.

violation
of

the
A

ct).”
R

obert
S

m
ith

v.
H

eritage
T

ool
&

D
ie

M
anufacturing,

Inc.,
P

C
B

99-145,
slip

op.
at

2
(June

3,
1999);

see
also

O
stro,

P
C

B
92-80,

slip
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op.
at

2
(federal

court
action

“based
on

statutes
and

legal
theories

other
than

the
A

ct”).
In

the
instant

case,
it

is
not

disputed
that

alleged
violations

of
the

A
ct

are
at

issue
in

both
com

plaints
or

that
the

provisions
o
f

the
A

ct
ultim

ately
alleged

to
have

been
violated

are
the

sam
e.

H
ow

ever,
Y

orkville
alleges

that
H

am
m

an’s
application

of
landscape

w
aste

at
greater

than
20

tons
per

acre
per

year
violated

not
only

S
ection

21(q)
of

the
A

ct,
as

the
P

eople
allege,

but
also

S
ections

21(a).
(d)(1).

(d)(2),
(e).

and
(p

)(l)
of

the
A

ct.
See

Indian
C

reek
D

evelopm
ent,

P
C

B
07-44,

slip
op.

at
6

(fact
that

the
citizen

com
plaint

before
the

B
oard

alleged
a

violation
o
f

an
additional

provision
of

the
A

ct
m

ilitated
tow

ard
finding

the
com

plaint
not

duplicative
of

circuit
court

action).
F

urther.
even

w
here

both
com

plaints
allege

violations
of

S
ections

21(d)(1)
and

(d)(2)
for

w
aste

disposal
v

ithout
a

perm
it,

Y
orkville

alleges
that

H
am

m
an

also
violated

the
provisions

b
conducting

w
aste

storage
w

ithout
a

perm
it,

w
hich

the
P

eople
do

not
claim

.

A
dditionally,

w
hen

determ
ining

w
hether

a
citizen

com
plaint

is
duplicative

of
a

com
plaint

filed
in

court.
the

B
oard

has
taken

into
account

w
hether

the
tw

o
actions

involved
the

“sam
e

tim
e

fram
e.”

O
stro,

P
C

B
92-80,

slip
op.

at
2;see

also
D

orothy
L.

H
offm

an
v.

C
ity

of
C

olum
bia,

PC
B

9
4
1
4
6
,

slip
op.

at
3

(June
2,

1994)
(citizen

com
plaint

alleging
noise

pollution
occurred

in
1993

and
1994

is
not

duplicative
of

circuit
court

com
plaint

alleging
noise

pollution
occurred

in
1991

and
1992).

W
hile

there
is

som
e

tem
poral

overlap
here,

the
dates

and
tim

e
periods

of
alleged

violations
are

not
the

sam
e

under
the

respective
com

plaints
of

Y
orkville

and
the

P
eople.

For
exam

ple,
regarding

claim
ed

violations
resulting

from
H

am
m

an
allegedly

applying
landscape

w
aste

at
greater

than
the

statutorily-designated
agronom

ie
rate,

Y
orkville

specifically
pleads

a
longer

period
of

violations,
ranging

back
to

1993.
T

he
P

eople’s
allegations

identify
tw

o
dates

of
violation

in
the

fall
o
f

2007.
W

ith
differing

tirnefram
es

of
alleged

vio’ations.
the

underlying
facts

at
issue

in
the

tw
o

actions
w

ould
vary

accordingly.

F
inally,

in
deciding

w
hether

a
citizen

com
plaint

is
duplicative,

the
B

oard
has

looked
to

w
hether

the
relief

requested
in

B
oard

and
court

proceedings
differed.

See
H

eritage
T

oo]
&

D
ie,

PC
B

99-1
45,

slip
op.

at
2-3.

B
oth

Y
orkville

and
the

P
eople

seek
the

im
position

of
civil

penalties
under

the
A

ct.
H

ow
ever,

the
additional

violations
alleged

and
the

longer
period

of
alleged

violations
affects

the
relief

requested,
as

both
the

P
eople

and
Y

orkville
seek

civil
penalties

of
$50,000

for
each

violation
and

$10,000
for

each
day

of
violation.

See
415

IL
C

S
5/42(a)

(2006).
T

he
total

am
ount

o
f

civil
penalties

requested
in

the
tw

o
proceedings

therefore
necessarily

differs.

C
onsidering

all
o
f

the
factors

articulated
above,

the
B

oard
finds

that
Y

orkville’s
counts

I
and

II
are

not
identical

or
substantially

sim
ilar

to
the

com
plaint

brought
by

the
P

eople
in

circuit
court.

T
he

B
oard

accordingly
denies

H
am

m
an’s

m
otion

to
dism

iss
counts

I
and

II
ofY

orkville’s
com

plaint
as

duplicative.

Y
O

R
K

V
IL

L
E

’S
M

O
T

IO
N

F
O

R
L

E
A

V
E

T
O

F
IL

E
A

M
E

N
D

E
D

C
O

M
P

L
A

IN
T

A
s

discussed
above,

the
B

oard
dism

issed
count

III
of

the
com

plaint
(“A

ir
P

ollution
V

iolations”)
on

O
ctober

16,
2008.

In
granting

H
am

m
an’s

m
otion

to
dism

iss
count

III,
how

ever,
the

B
oard

did
so

w
ithout

prejudice,
as

the
B

oard
could

not
conclude

that
there

w
as

clearly
no

set
of

facts
that

could
he

proven
that

w
ould

entitle
Y

orkville
to

prevail
on

the
air

pollution
claim

.
W

ith
its

pending
m

otion
for

leave
to

file
an

am
ended

com
plaint.

Y
orkville

seeks
to

rem
ed

the
pleading

deficiency
of

count
III.

M
ot.

A
m

.
C

om
p.

at
2.
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T
he

B
oard’s

O
ctober

16.
2008

opinion
discussed

count
III’s

shortcom
ings:

T
he

B
oard

finds
that

Y
orkville

has
stated

little
m

ore
than

the
legal

conclusion
that

the
odor

has
resulted

in
unreasonable

interference
w

ith
the

enjoym
ent

of
life

and
properly.

See
V

illage
of

M
ettaw

a.
249

III.
A

pp.
3d

at
557,

616
N

.E
.2d

at
1303

(“legal
conclusions

unsupported
by

allegations
of

specific
facts

are
insufficient”).

‘[P]ure
conclusions

[],
even

in
adm

inistrative
proceedings.

are
insufficient.”

çj.y
of

D
es

P
laines

v.
P

C
B

,
60

Ill.
A

pp.
3d

995.
1000.

377
N

.E
.2d

114,
119

(1st
D

ist.
1978).

A
com

plainant
alleging

unreasonable
interference

is
not

required
to

plead
facts

on
each

o
f

the
S

ection
33(c)

factors,
nor

set
out

all
o
f

its
evidence.

See
K

ankakee
F

ederation
of

T
eachers.

46
Ill.

2d
at

446-47
(1970)

(“only
the

ultim
ate

facts
to

be
proved

should
be

alleged
and

not
the

evidentiary
facts

tending
to

prove
such

ultim
ate

facts”);
G

rist
M

ill
C

onfections,
PC

B
97-174,

slip
op.

at
5

(“com
plainant

is
not

required
to

present
facts

in
the

com
plaint

concerning
S

ection
33(c)

of
the

A
ct

in
order

to
file

a
sufficient

pleading
hut

instead
m

ay
present

Ficts
at

hearing.”).
H

o
e
v

e
r.

absent
the

ultim
ate

facts
on

the
dates

or
frequency

and
duration

of
the

alleged
odor

em
issions

and
the

nature
and

extent
of

the
allegedly

resulting
interference.

Y
orkvilic’s

com
plaint

does
not

m
eet

the
pleading

requirem
ents.

including
the

requirem
ent

to
advise

H
am

m
an

so
as

to
reasonably

allow
H

am
m

an
to

prepare
a

defense.
See

L
loyd

A
.

Fry
R

oofing,
20

Ill.
A

pp.
3d

at
305,

314
N

.E
.2d

at
354;

G
rist

M
ill

C
onfections,

PC
B

97-174,
slip

op.
at

4;
415

IL
C

S
5/31(c),

(d)(1)
(2006);

35111.
A

dm
.

C
ode

103.204(c).
C

onstruing
the

com
plaint,

how
ever

liberally,
cannot

generate
those

m
issing

facts.
See

C
ondell

M
em

orial
H

o
sita1

,
119

Ill.
2d

at
510,

520
N

.E
.2d

at
43.

Y
orkville’s

am
ended

com
plaint

w
ould

add
the

follow
ing

paragraph
o
f

allegations,
w

hich
Y

orkville
m

aintains
“cures

the
defects

in
the

O
riginal

C
om

plaint
by

providing
facts

describing
the

effect
of

the
odor

on
the

residents
of

Y
orkville”

(R
eply

A
m

.
C

om
p.

at
1):

S
pecifically,

the
odor

caused
by

H
am

m
an

F
arm

s
has

substantially
interfered

w
ith

the
Y

orkville
residents’

rights
to

public
health

and
com

fort
and

to
the

quiet
use

and
enjoym

ent
of

their
land,

in
som

e
of

the
follow

ing
w

ays:

a.
It

forces
Y

orkville
residents

to
rem

ain
indoors;

b.
It

prevents
Y

orkville
residents

from
opening

w
indow

s
to

cool
their

hom
es

and
causes

them
to

use
air

conditioning
instead;

c.
It

precludes
Y

orkville
residents

from
entertaining

guests
outdoors;

d.
it

precludes
Y

orkville
residents

from
using

the
outdoor

portions
of

their
property,

including
decks

attached
to

their
hom

es;
e,

It
prevents

Y
orkville

children
from

playing
outdoors;

and
f.

It
occasionally

causes
nausea

in
the

people
w

ho
sm

ell
the

odor
(A

m
.

C
om

p.
at

14,
¶59).
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H
am

m
an

opposes
Y

orkville’s
m

otion
for

leave
to

file
an

am
ended

com
plaint.

H
am

m
an

argues
that

Y
orkville’s

am
ended

count
III

fails
to

address
all

of
the

deficiencies
identified

by
the

B
oard.

R
esp.

A
m

.
C

om
p.

at
3-4.

A
ccording

to
H

am
m

an:

Y
orkville

sim
ply

alleges
thai

unidentified
people,

on
unspecified

dates
over

a
fifleen

year
tim

e
span,

on
an

unspecified
num

ber
of

occasions,
for

an
unspecified

length
of

tim
e,

chose
to

alter
their

behavior
due

to
the

alleged
odor

o
f

yard
w

aste
in

the
area.

Id.
at

4.

T
he

B
oard

finds
that

Y
orkville’s

proposed
am

endm
ent

to
the

com
plaint

pleads
the

nature
of

the
alleged

interferences
w

ith
residents,

correcting
one

of
the

deficiencies
found

by
the

B
oard

on
O

ctober
16,

2008.
H

ow
ever,

Y
orkville

still
identifies

neither
the

residents
allegedly

interfered
w

ith
nor

the
locations

at
w

hich
the

interferences
allegedly

took
place.

A
ccordingly,

the
B

oard
finds

that
Y

orkville
has

not
pled

the
extent

ofthe
consequences

of
the

alleged
em

issions
so

as
to

reasonably
allow

H
am

m
an

to
prepare

a
defense.

See
35

Ill.
A

dm
.

C
ode

103.204(c)(2),
L

ikew
ise,

Y
orkville’s

am
endatory

language
still

includes
no

allegations
on

the
dates

or
frequency

and
duration

of
the

alleged
disruptions

over
the

15-year
span.

Id.
A

bsent
this

inform
ation,

Y
orkville’s

am
endm

ent
w

ould
not

cure
all

of
the

deficiencies
identified

in
the

B
oard’s

O
ctober

16,
2008

order.
See

35111.
A

drn.
C

ode
103.206(e)(2).

T
he

B
oard

therefore
denies

Y
orkville’s

m
otion

for
leave

to
file

the
am

ended
com

plaint.
See

C
lernons

v.
M

echanical
D

evices
C

o.,
202

Ill.
2d

344,
355-56,

781
N

.E
.2d

1072,
1080

(2002)
(one

factor
to

consider
in

deciding
w

hether
to

grant
leave

to
am

end
a

pleading
is

w
hether

the
proposed

am
endm

ent
w

ould
cure

a
defect

in
the

pleading).

T
he

B
oard

has
already

accepted
for

hearing
Y

orkville’s
original

com
plaint,

as
m

odified
by

the
B

oard’s
O

ctober
16,

2008
order.

H
am

m
an

F
arm

s,
PC

B
08-96,

slip
op.

at
26

(O
ct.

16,
2008).

In
the

interest
of

m
oving

this
case

forw
ard

expeditiously,
the

B
oard

grants
Y

orkville
leave

to
file

an
am

ended
com

plaint
to

rem
edy,

pursuant
to

today’s
order,

the
air

pollution
count.

A
ny

such
am

ended
com

plaint
m

ust
be

filed
no

later
than

M
ay

4,
2009.

If
an

am
ended

com
plaint

is
tim

ely
filed,

the
B

oard
w

ill
issue

an
order

determ
ining

w
hether

to
also

accept
for

hearing
the

m
odified

air
pollution

count.

T
inder

the
B

oard’s
procedural

rules,
a

respondent’s
failure

to
file

an
answ

er
to

a
com

plaint
w

ithin
60

days
after

receiving
the

com
plaint

m
ay

have
severe

consequences.
G

enerally,
if

a
respondent

fails
w

ithin
that

tim
efram

e
to

file
an

answ
er

specifically
denying,

or
asserting

insufficient
know

ledge
to

form
a

belief
of,

a
m

aterial
allegation

in
the

com
plaint,

the
B

oard
w

ill
consider

the
respondent

to
have

adm
itted

the
allegation.

See
35111.

A
dm

.
C

ode
103.204(d).

H
am

m
an’s

tw
o

m
otions

to
dism

iss
have

stayed
the

60-day
periods

for
filing

an
answ

er.
See

35111.
A

dm
.

C
ode

103.204(e);
H

am
m

ari
F

arm
s,

PC
B

08-96,
slip

op.
at

28
(O

ct.
16,

2008).
For

adm
inistrative

econom
y,

the
B

oard
now

m
akes

any
answ

er
from

H
am

m
an

(w
hether

to
Y

orkville’s
com

plaint
as

m
odified

by
the

O
ctober

16,
2008

order,
or

to
any

am
ended

com
plaint

perm
itted

by
today’s

order)
due

by
July

6,
2008.
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C
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T
he

B
oard

denies
H

am
m

an’s
m

otion
to

reconsider
the

B
oard’s

O
ctober

16,
2008

decision
denying

H
am

m
an’s

m
otion

to
dism

iss
count

IV
(“W

ater
P

ollution
V

iolations”)
of

Y
orkville’s

com
plaint.

T
he

B
oard

also
denies

H
am

m
an’s

m
otion

to
dism

iss
as

“duplicative”
count

I
(“O

pen
D

um
ping

V
iolations”)

and
count

II
(“L

andscape
W

aste
violations”)

of
Y

orkville’s
com

plaint.
A

dditionally,
the

B
oard

denies
Y

orkville’s
m

otion
for

leave
to

file
an

am
ended

com
plaint

because
Y

orkville’s
m

odified
pleading

fails
to

rem
edy

all
of

the
deficiencies

in
dism

issed
count

III
(“A

ir
P

ollution
V

iolations”)
of

the
original

com
plaint.

T
he

B
oard

grants
Y

orkville
leave

to
file

an
am

ended
com

plaint
by

M
ay

4,
2009,

that
cures

the
air

pollution
count

deficiencies
identified

in
today’s

order.
A

ny
answ

er
from

H
am

m
an

is
due

by
July

6,
2009.
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R
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D
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I,
John

T
herriault,

A
ssistant

C
lerk

of
the

Illinois
P

ollution
C

ontrol
B

oard,
certif

that
the

B
oard

adopted
the

above
order

on
A

pril
2,

2009,
by

a
vote

of
5-0.

John
T

herriault,
A

ssistant
C

lerk
Illinois

P
ollution

C
ontrol

B
oard
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ro
tect
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p
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p
articip
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p
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e
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n
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d
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n
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e
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o
u
s
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p
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g
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U
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d
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b
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p
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p
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p
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e
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